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JURISDICTIONAL STATEMENT 


American Broadcasting-Paramount Theatres, Inc. ("ABC"), 
licensee of station WABC, New York, N. Y., the only station heretofore 
licensed to operate unlimited time on 770 kc, has appealed from, and 
has petitioned this Court to review: (a) A decision of the Federal Com- 


munications Commission ("Commission") adopted September 3, released 


September 5, 1958, wherein the Commission concluded that Sections 3.25 


and 3.182 of its Rules should be amended to permit another station (KOB, 
Albuquerque, N. Mex.) to operate unlimited time on 770 ke (R. 7277- 
7434; 25 FCC 683); (b) a concurrently issued order of the Commission 
amending its Rules so as to permit a second Class I operation on 770 kc 
(25 FCC 805; see R. 7491); (c) a memorandum opinion and order of 
September 2, released September 8, 1959, wherein the Commission 
denied ABC's petition for reconsideration of the aforesaid actions (R. 
7646-7650); and (d) previous interlocutory rulings of the Commission 


culminating in the aforementioned decision and order. 


In Case No. 15, 399 this Court's jurisdiction is invoked under Sec- 
tion 402(b) of the Communications Act of 1934, as amended (47 U.S.C. 
Sec. 402(b)) and Section 10 of the Administrative Procedure Act (5 U.S.C. 
Sec. 1009). In Case No. 15, 400 this Court's jurisdiction is invoked 
under Section 402(a) of the Communications Act of 1934, as amended 
(47 U.S.C. Sec. 402(a)), Sections 2, 3 and 4 of the Judicial Review Act 
of 1950 (5 U.S.C. Secs. 1032, 1033 and 1034), Section 10 of the Admin- 
istrative Procedure Act (5 U.S.C. Sec. 1009), and the doctrine enunciated 
in Cohen v. Beneficial Industrial Loan Association, 337 U.S. 541 -- with 
venue in this Court by virtue of Section 3 of the Judicial Review Act of 
1950 (5 U.S.C. Sec. 1033). 


Prior to the actions here challenged, the frequency 770 kc was a 
Class I-A channel on which only one station (WABC) could be licensed 
for unlimited time operation under the Commission's Rules (Rule 3. 25 (a) 
and Rule 3.182). In the actions here challenged WABC is required to 
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directionalize (which will entail the acquisition of a new site and the 
erection of an additional tower); to reduce its radiation toward Albuquer- 
que, N. Mex. (thus curtailing WABC's present coverage); and to protect 
KOB as a Class I operation on 770 kc (50 kw, U, DA-N).  Appellant- 
Petitioner is thus a person aggrieved and one whose interests are ad- 
versely affected (within the meaning of 5 U.S.C. Sec. 1034 and 47 U.S.C. 
Sec. 402(b)) and a person suffering legal wrong (within the meaning of 

5 U.S.C. Sec. 1009(a)) by the above-referenced actions of the Commis- 
sion. 


STATEMENT OF THE CASE? 


American Broadcasting-Paramount Theatres, Inc. (ABC) is the 
licensee of standard broadcast station WABC (formerly WJ z)? New 
York, N. Y., operating nondirectionally on 770 ke with 50 kilowatts 
power unlimited time (see R. 185; J. A. 44)> Under the Commission's 


‘ The background facts are here stated in somewhat summary fashion: 
(1) Because certain factual data can be better discussed in connection with legal 
points hereinafter raised, thus avoiding needless repetition; and (2) because 
related facets of the so-called "KOB problem", dating back to 1941, have been 
before this Court on three prior occasions (American Broadcasting Co. v. Fed- 
eral Communications Commission, 89 U.S. App. D.C. 298, 191 F. 2d 492 (1951) - 
Case Nos. 10,496 and 10,570; American Broadcasting-Paramount Theatres, Inc. 
v. Federal Communications Commission, reversed by Order of September 27, 
1956 (14 RR 2020) with jurisdiction retained by this Court - Case No. 12,883; and 
American Broadcasting-Paramount Theatres, Inc. v. Federal Communications 


Commission, argued in 1958 and held in abeyance - Case No. 13,937). 


: Effective March 1, 1953, shortly after the merger of American Broadcasting 
Company, Inc. into American Broadcasting-Paramount Theatres, Inc., the call 
letters of WJZ were changed to WABC. The station will hereinafter be referred 
to by its present call letters (WABC). 


: The first 4186 pages of the instant record have been heretofore filed with the 
Court in connection with the appeals in Case Nos. 10,496 and 10,570 and in Case 
No. 12,883. Certain items therefrom have already been printed in the consecu- 
tively paginated Joint Appendices (J.A, 1-202; J.A. 203-427) filed in those appeals. 
The Joint Appendix filed in the third appeal (Case No. 13,937) was not consecu- 
tively paginated. It is, therefore, planned to print the instant Joint Appendix as a 
continuation of those heretofore filed in Case Nos. 10,496, 10,570 and 12,883, but 
to include therein all items (including those heretofore printed) which are decisive 
in the instant cases (Nos. 15,399 and 15,400). Hence, all "JA. ___" references in 
this brief are to the Joint Appendices printed in connection with Case Nos. 10,496, 
10,570, and 12,883. 
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Rules and in conformity with treaties (past and proposed), the frequency 


770 ke is a United States Class I-A clear channel, on which only one sta- 
tion could be licensed for unlimited time operation prior to the actions 
here challenged (Rule 3.25; 1 RR 53:25). As the sole station regularly 
licensed to operate nighttime on 770 kc, WABC's primary (groundwave) 
service area is protected, by the terms of its license and heretofore by 
the Commission's Rules, from objectionable interference from other 
stations on the same or adjacent channels, and its secondary (skywave) 
service area from objectionable co-channel interference -- with no other 
station permitted to operate on that frequency at night anywhere within the 
continental limits of the United States (Rule 3.22(a) and 3.25(a); 1 RR 
53:22(a) and 25(a)). 


Intervenor, Albuquerque Broadcasting Company, is the licensee of 
standard broadcast station KOB, Albuquerque, N. Mex. (R. 183; J.A. 
40). From 1922 to 1928 KOB operated on various frequencies, but never 
on 770 kc (R. 1-3). From 1928 to 1938 it was licensed on 1180 ke with 
10 kw power, sharing time at night with station KEX, Portland, Ore.; 
KEX operated two-thirds of the time and KOB one-third (R. 3, 50-54). 

In 1939, after the North American Regional Broadcasting Agreement 
(NARBA) was signed and after that treaty had been ratified by the United 
States, KOB was licensed for unlimited time operationon 1180 kc, with 
10 kw power, KEX having shifted to another frequency (R. 93). 


Effective March 29, 1941 (as a result of a general reassignment of 
frequencies after the ratification of NARBA) the Commission granted 
KOB a regular license to operate as a Class II station on 1030 kc, with 
10 kw power, unlimited time, with a proviso that it could increase power 
to 50 kw when it installed a directional array to protect station WBZ, 
Boston, Mass., licensed to intervenor Westinghouse Broadcasting Com- 
pany, Inc. (R. 165, 183, J.A. 26, 40). KOB's license on 1030 ke has 
been periodically renewed since that date, the last such renewal, for the 
period ending October 1, 1962, having been granted September 16, 1959 
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(1030 kc, 10 kw, U). However, on October 14, 1941, on its own motion 
and without an application on the part of the licensee, the Commission 
granted KOB a 90-day Special Service Authorization (SSA) to operate on 
770 ke (50 kw day, 25 kw night), while certain skywave measurements 
were being taken (R. 225, J.A. 48). Although this measurement program 
was suspended a few weeks later with the attack on Pearl Harbor, and has 
not since been resumed, KOB has continued to operate throughout the 
intervening years on 770 kc by virtue of a series of "temporary author- 
izations" on that frequency. 


Notwithstanding assurances by the Commission that KOB's opera- 
tion on 770 ke was a "'temporary" measure, unavoidable in view of the 
wartime freeze on construction, KOB (then owned 100% by T. M. Pepper- 
day) filed applications on February 3, 1944 for a construction permit and 
regular license on 770 kc, accompanied by a petition to "break down" 770 
ke as a Class I-A clear channel in order that two or more stations could 
be licensed on that frequency at night (R. 267, 352-353; J.A. 57, 62-64). 
Those applications by KOB were subsequently designated for hearing 
(FCC Dockets 6584 and 6585) without making ABC a party thereto (R. 416- 


1 
418). A then pending application by station KXA, Seattle, Wash. for 


further rights on 770 ke and an application by ABC on behalf of station 
KECA (now KABC), Los Angeles, Calif .; for authority to operate on 770 
ke were not consolidated therewith for comparative consideration (R. 470, 
553-554). ABC and KXA were, however, subsequently permitted to 
intervene (R. 430, 470). A hearing on KOB's applications (but not on 
those of KXA or KABC) was held in January 1945, with the issues in that 
hearing restricted solely to engineering matters (R. 489-491; cf. 12 RR 
983, 584-585). 


In retrospect, in view of the then recent decision of this Court and the Su- 
preme Court in Federal Communications Commission v. National Broadcasting 
Company (KOA), 319 U.S. 239 (1943), the Commission's failure to make appellant- 
petitioner a party to the hearing on its own motion seems almost unbelievable. 
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Some five weeks later (on February 20, 1945) the Commission is- 
sued an Order initiating what has since become known as the Clear Chan- 
nel Proceeding (FCC Docket 6741) (R. 2042-2043, J.A. 76-78). In that 
Order and accompanying news release, the Commission pointed out that 
it had received numerous applications requesting authority to break down 
Class I-A clear channels and also requesting authority by Class I-A 
stations to operate with power in excess of 50 kw. The Order stated 
that the applications raised issues which could ''more appropriately be 
considered in a general hearing than in a hearing limited to particular 
applications” (R. 2042, J.A. 77). 


In line with this policy determination the Commission on February 
1, 1946 issued a series of orders dismissing all applications for full- 
time operations on Class I-A channels, pending a decision in the Clear 
Channel Proceeding (see 1 RR 53:902). In a companion public notice 
dated February 4, 1946, the Commission explained that the applications 
were being dismissed because they involved "direct conflicts" with the 
Commission's Rules in that they requested "duplicate nighttime operation 
on channels reserved for the exclusive use of one station only." The 
notice also reminded applicants that "pending applications inconsistent 
with the Commission's Rules do not afford any equities or priorities on 
the frequency" (1 RR 53: np. 902). Although within the language of the 
foregoing orders, the Commission did not actually dismiss KOB's ap- 
plications for 770 ke. However, on August 9, 1946 (1 RR 53 p. 905) 
the Commission did place KOB's applications for 770 ke in the pending 
file to await a decision in the Clear Channel Proceeding (R. 2127-2128, 
J.A. 88). 


When it became apparent that protracted delays would occur before 
a decision would be reached in the Clear Channel Proceeding (FCC Docket 


4 The Commission sought to justify the special treatment thus accorded KOB on 
the ground that an "anomalous situation" existed on 770 ke and 1030 ke (R. 2127- 
2128; J.A. 86-88), an explanation which scarcely jibed with the fact that KXA's ap- 
plication for 770 kc was actually dismissed (see 13 RR 861, para. 15). 
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6741), ABC filed a series of pleadings (1946-1949) objecting to the Com- 
mission's actions granting KOB successive 6-month "temporary" author- 
izations to operate on 770 kc, thus depriving ABC of some 23,000, 000 
listeners, without according ABC a prior hearing in conformity with the 
requirements of 47 U.S.C. Sec. 312(b), now 47 U.S.C. Sec. 316 (R. 
2123, 2127, 2254; J.A. 86-90). When the Commission finally ruled 
that it intended to keep KOB on 770 ke pending a decision in the Clear 
Channel Proceeding, with action in that proceeding postponed indefinitely, 
ABC on August 23, 1949 petitioned the Commission to deny any further 


extensions of KOB's SSA on 770 kc and to return that station to its duly 


licensed frequency of 1030 kc (R. 2292-2295; J.A. 96-99). Following 
the denial without hearing of that relief and the grant to KOB of another 


SSA on 770 ke (R. 2404-2405; J.A. 172-173), ABC appealed to this 
Court (Case Nos. 10, 496 and 10,570). 


In a unanimous decision announced July 19, 1951, this Court held 
that the pendency of the Clear Channel Proceeding (Docket 6741), with 
no prospect of an immediate decision therein, was not a valid excuse for 
a further prolongation of KOB's impingement on WABC's licensed rights 
on 770 ke, in contravention of hearing requirements laid down in the Com- 
munications Act. American Broadcasting Co. v. Federal Communica- 
tions Commission, 89 U.S. App. D.C. 298, 191 F. 2d 492 (1951). In 
directing the Commission to find some solution to the KOB problem, 
“with all deliberate speed", this Court expressly recognized (p. 306) 
that any solution thus arrived at might have to be modified, when a deci- 


sion was reached in the Clear Channel Proceeding. 


With that mandate not yet carried out, KOB filed an application in 
April 1952 for consent to transfer 100% of its stock from T. M. Pepper- 
day to Time, Incorporated and Wayne Coy (see R. 2933A-2933C). 
Realizing that the new purchasers, taking over with knowledge of the 
Court's 1951 mandate, could have no possible equities dating back to 
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NARBA; and believing that the proposed transfer of KOB to new pur- 
chasers afforded the Commission an opportunity to rectify an "anomalous 
situation, '' ABC filed a pleading on May 13, 1952 asking the Commission 
to “clear the decks" -- by dismissing the old 1945 hearing record (thus 
eliminating the special treatment being accorded KOB's applications for 
a breakdown of a Class I-A clear channel), by allowing the transfer only 
on condition that the new owners shift back to their licensed frequency of 
1030 kc, and by placing on the new owners the burden of prosecuting any 
subsequently filed applications for improvement of facilities in accord- 


ance with existing rules and policies of the Commission (R. 2933A-2933C). 


Although denying most of the petition on the ground that the requested 
relief (as thus phrased) was premature, the Commission did grant its 
consent to the proposed transfer "subject to any action which the Commis- 
sion may take to carry out the [1951] mandate of the United States Court 
of Appeals" (R. 2933C). When the transfer was consummated and KOB 
sought leave to amend Pepperday's 1944 applications to reflect a 100% 
change in ownership, ABC renewed its request that KOB's applications 
for a breakdown of 770 ke (Dockets 6584 and 6585) be dismissed on the 
ground that the Communications Act and the Commission's Rules and ap- 
plicable clear channel policies precluded the new owners of KOB from 
acquiring ''grandfather rights" in Pepperday's 1944 applications, rights 
uniformly denied other "newcomers" since 1945 (R. 2413-2417). 


By two orders released September 30, 1952 the relief thus sought 
by ABC was denied (R. 2444-2448). In one order the Commission, 
after making reference to the Court's 1951 decision, stated that the 
record compiled in 1945 on KOB's 1944 applications was being removed 
from the pending file "for prompt consideration and action" (Dockets 


Z The purchase agreement (para. 9) expressly recited that the Buyer was 
aware of the 1951 decision of the Court of Appeals and of the litigation since 
March 29, 1941, and that the "uncertainties with respect to the licensed status of 
KOB" should not be grounds for recission of the agreement or for breach of 
warranty. 
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6584 and 6585), and in the other extended KOB's SSA on 770 ke for 
another period of six months (BSSA-275). By petition filed October 21, 
1952, ABC protested and sought reconsideration of those actions, contend- 
ing that KOB should (in view of the Court's unexecuted mandate and sub- 
sequent prolonged delays) be returned forthwith to its licensed frequency 
of 1030 kc (R. 2449-2517). The Commission denied that relief (with 
Commissioner Webster dissenting), but on its own motion ordered a hear- 
ing (FCC Docket 10336) on KOB's request for an extension of its SSA on 
770 kc, in which intervenor Westinghouse (station WBZ, Boston, Mass.) 
was named as a party respondent (R. 2544-2548). 


On May 26, 1955, with no decision yet released in the 1952 protest 
hearing, the Commission concluded (as had the parties some three years 
previously) that the record compiled in 1945 in Dockets 6584 and 6585 
was an inadequate vehicle on which to predicate any decision regarding 
KOB's future operation; it ordered that record brought up to date 
(tantamount to a new hearing); it specified additional issues, including 
program (nonengineering) matters; and it again made WBZ a party to 
the proceeding (R. 2559-2566; 12 RR 583)- 


On August 1, 1955 the Commission (by a 3-2 vote) released a Deci- 
sion in the hearing on KOB's application for extension of its SSA (FCC 
Docket 10336), in which it concluded that KOB should continue its non- 
directional operation on 770 kc until a hearing was held and a decision 
reached in. Dockets 6584 and 6585 (R. 4164-4184; 9 RR 125). From that 
action and prior interlocutory orders ABC again appealed (Case No. 

12, 883). 


E In allowing the new owners to amend andito step into Pepperday's shoes, the 
Commission emphasized the fact that the 1945 hearing had been restricted to 
engineering matters, and accordingly cited as authority for the allowance of the 
amendments its decision in Independent B/casting Co., 6 RR 1390 (1951), rather 
than its later decision in Don Lee B/casting System, 7 RR 1093, 1095-1096 (1952), 
on which ABC relied. 


2 By Memorandum Opinion and Order of March 23, 1956, the Commission further 
modified the issues and added still another party, although refusing to include KXA's 
1947 application for 50 kw on 770 ke (R. 4339+4358; 13 RR 861). The issues were 
still further modified by Memorandum Opinion and Order released November 6, 
1956 (R. 4714-4724; 14 RR 892a). 
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By Order entered September 27, 1956, this Court stated that it had 
not intended in 1951 "' to countenance a continuation of KOB's infringing 
status for five years beyond the ten that had then passed, '' reversed the 
Commission's Decision of August 1, 1955, and ordered the Commission 
(1) within 60 days to take effective steps ''substantially to relieve the 


present illegal impingement upon the existing [Class I-A] license of 


Station WABC," and (2) within 45 days to apprise the Court of the action 
it proposed to take to accomplish that result (R. 4547-4548; 14 RR 2020). 


With the 45-day period specified by this Court about to expire, the 
Commission by letter dated November 8, 1956 directed KOB to submit 
within ten days (a) a directional pattern or patterns for temporary night- 
time operation on 770 ke which would protect in substantial part the 0.5 
mv/m 50% skywave contour of Station WABC (as a Class I-B but not as 
a Class I-A station), and (b) a time schedule for completing the neces- 
sary construction. In this letter (with a copy to this Court) the Com- 
mission stated that, in determining a temporary operation for KOB (pend- 
ing a decision in Dockets 6584 and 6585), it would confine its considera- 
tion to the two frequencies of 770 kc and 1030 ke on which KOB has been 
operating for the past 15 years and on which it had current information. 
The Commission, however, added the following express caveat: 


We wish to emphasize that the temporary opera- 
tion will not prejudice in any way the future considera- 
tion by the Commission in connection with a permanent 
solution of this matter and that any operation on the 
frequency 770 kc pursuant to such temporary authority 
will not be considered by the Commission in any future 
determination as to the status of the frequency 770 kc 
as a Class I-A clear channel frequency, or the 
permanent status of Station WABC as a Class I-A 
clear channel station. Any determination as to the 
permanent resting place of KOB, or as to whether any 
of the present clear channels, including 770 kc and 
1030 kc, should be permanently broken down will be 
made solely on the basis of the record in proceedings 
looking toward the permanent solution of this problem. 
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By letter dated November 19, 1956, KOB submitted a directional 
proposal designed substantially to protect the 0.5 mv/m 50% skywave 
contour of station WABC (as a Class I-B rather than a Class I-A station). 
KOB estimated that operation with the pattern thus proposed would be 
commenced "'within four months after the receipt of a valid order of the 
Commission."" After rearguing various legal matters, KOB stated that 
it was unwilling to install the directional operation unless the Commis- 


sion within a specified period made a '!final determination of the perma- 
1 


nent frequency for KOB as a Class I-B station." 


By Memorandum Opinion and Order released November 26, 1956, 
the Commission rejected the conditions, which KOB thus sought to impose, 
granted KOB authority to install a two-element directional pattern for 
nighttime operation with 25 kw on 770 kc, and directed KOB within 13 
days to advise the Commission whether it elected to discontinue night - 
time operation on 770 kc or to directionalize its existing operation. By 
letter dated December 6, 1956, KOB (through its then owners ) advised 
the Commission that it would install within 120 days the necessary direc- 
tional equipment and shift over to directional operation on 770 ke pending 
resolution of KOB's permanent status. By Memorandum Opinion and 
Order released December 10, 1956, the Commission directed KOB to 
install the proposed directional array. The shift-over to directional 
operation at night was effectuated April 25, 1957 iy 


In the meantime the Commission had proceeded with the "further 
hearing" which it had ordered in Dockets 6584 and 6585. Notwithstand- 
ing contrary urgings of ABC and Westinghouse (R. 2594-2601, 2646- 
2659), the Commission refused to consider in that proceeding any fre- 
quencies other than 770 kc (on which KOB had operated since 1941 under 


a Copies of the orders and correspondence here summarized were forwarded 
to the Court in line with its directive to be kept advised of the steps which the 
Commission proposed to take to implement this Court's Order of September 27, 
1956 in Case No. 12,883. : 


s See preceding footnote. 
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an SSA) and 1030 ke (on which KOB has been duly licensed since 1941 
with 10 kw power) (R. 4339-4358; 13 RR 861). It refused to enlarge the 
issues So as to permit a showing by ABC on the impact which a “break- 
down" of 770 kc would have on ABC's radio networking operations in the 
eastern half of the United States where some 18,000,000 persons are 
entirely dependent on clear channel skywave signals for nighttime radio 
service and in large part on the skywave signal provided by WABC for 
the radio programs of the ABC network (R. 4339-4358; 13 RR 861). 

The hearing record in that proceeding was closed on December 10, 1956 
(Tr. 2506), before KOB had directionalized to afford Class I-B protec- 


tion to WABC's secondary (skywave) service. 


Before proposed findings were due in that proceeding (Tr. 2504- 
2505), the then owners of KOB (Wayne Coy and Time, Incorporated) filed 
an application in February 1957 requesting Commission consent to trans- 
fer 100% of the stock of the licensee corporation to KSTP, Inc. On the 
premise that the new owners, in view of the August 1946 statement of 
policy (1 RR 53 p. 902), could no longer prosecute an application for a 
breakdown of 770 kc, ABC asked that the transfer be conditioned on the 
dismissal of the applications involved in Dockets 6584 and 6585. From 
the Commission's refusal to so condition the transfer, ABC took a third 
appeal to this Court (Case No. 13,937). Following oral argument thereof 
this Court advised the parties that further disposition of the case would 
be held in abeyance pending a final decision in Dockets 6584 and 6585. 


In the meantime the record was reopened in Dockets 6584 and 6585 
in July 1957 to reflect the new ownership of the licensee corporation 
(Tr. 2527-2747). Thereafter, the Examiner released an initial decision 


in which he proposed to break down 770 kc and to accord KOB permanent 


rights thereon, subject to a "show cause" hearing (R. 6750-6901). 
Following exceptions and oral argument, the Commission released its 
Decision of September 5, 1958 here appealed from, dispensing with a 
show cause hearing and according KOB permanent rights on 770 kc 
(R. 7277-7434). 
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Prior to the release of the foregoing decision in Dockets 6584 and 
6585, the Commission on April 15, 1958 reactivated the Clear Channel 
Proceeding (Docket 6741) by issuing a Further Notice of Proposed Rule 
Making dealing with all 24 Class I-A frequencies, with an explanatory 
statement that the use to be made of 770 kc would be determined in 
Dockets 6584 and 6585 (paras. 71-73).), Since the Commission had there- 
tofore repeatedly stated that any permanent solution of the KOB problem 
must await a decision in the Clear Channel Proceeding, ABC filed a 
timely petition for rehearing, asking that the proceedings in Dockets 
6584 and 6585 be dismissed or held in abeyance (R. 7442-7486). In that 
pleading ABC highlighted the following matters (R. 7442-7486): 


(a) That the Commission had rightly concluded in 1945 that the 
problems inherent in a determination whether superpower should be 
permitted on some clears and whether others should be broken down 
could better be resolved on an over-all rather than a case-to-case or 
ad hoc basis. y 


(b) That the singling out of 770 ke for separate treatment, ona 
permanent basis, in Dockets 6584 and 6585 contravened the raison d'etre 
of the Clear Channel Proceeding (Docket 6741). 


(c) That with KOB now protecting WABC's skywave service, asa 
result of this Court's order in Case No.| 12,883, the Commission was no 
longer under any compulsion to find a temporary berth for KOB pending 
a decision in the Clear Channel Proceeding (Docket 6741). 


(d) That the Commission's action entertaining KOB's application 
on 770 kc, while refusing to entertain similar applications by ABC, by 


KXA and others for that and other clear channel frequencies constituted 


A copy of said Further Notice is reproduced as Appendix A hereto. A Third 
Notice of Further Proposed Rule Making in Docket 6741, adopted September 18, 
1959 before the instant appeals were taken, is reproduced as Appendix B hereto. 
That notice deals with only 23 Class I-A channels, with a notation that 770 ke had 
been broken down for KOB's use in New Mexico in Dockets 6584 and 6585. 
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preferential treatment in contravention of the August 1946 policy state- 
ment (1 RR 53: p. 905). 


(e) That KSTP, Inc. by purchasing the stock of KOB in 1957 could 


not obtain "grandfather rights" in Pepperday's ungranted applications. 


(f) That this Court's decision in 1951 requiring the Commission 
to find a temporary solution to protect some 23,000,000 listeners lost 
to WABC by interference from KOB, with no prospect at that time of any 
decision in the Clear Channel Proceeding, expressly contemplated that 
any temporary solution' there found by the Commission would be subject 
to the outcome of the Clear Channel Proceeding (Docket 6741). 


(g) That the Commission, contrary to previous pronouncements 
regarding the purpose of the proceedings in Dockets 6584 and 6585, had 


erroneously concluded that the solution reached in that proceeding would 


be KOB's permanent abode, with the matter not to be re-examined in the 


Clear Channel Proceeding (Docket 6741). 


(h) That such action by the Commission destroyed whatever justi- 
fication there may have been for its original refusal to consider any fre- 
quencies other than 770 kc and 1030 kc in Dockets 6584 and 6585. 


(i) That because of the unduly restricted issues, originally justi- 
fied on a plea of “urgency” no longer valid (with KOB now protecting 
WABC and with the Commission reactivating the Clear Channel Proceed- 
ing), the record in Dockets 6584 and 6585 was deficient in both engineer- 
ing and nonengineering data highly pertinent to any decision permanently 
breaking down 770 kc. 


(j) That ABC had been previously assured that appropriate "show 
cause orders", with the Commission undertaking the burden of proof, 
would be subsequently utilized in Dockets 6584 and 6585, a commitment 


which the Commission in its September 5, 1958 decision no longer honored. 


Except in a matter not here pertinent, the Commission by Memo- 
randum Opinion and Order released September 8, 1959 denied ABC's 
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petition for rehearing, thus reaffirming its prior action breaking down" 
770 kc, permitting unlimited time operation thereon by KOB, and re- 
quiring WABC to directionalize so as to afford KOB Class I-B protec- 
tion on 770 ke (R. 7646-7650). 


STATUTES AND RULES INVOLVED 


Pertinent provisions of the Communications Act of 1934, as amended, 
and of the Commission's Rules are set forth in Appendix C hereto. 


STATEMENT OF POINTS 


The actions here appealed from (and prior orders and rulings 
culminating therein), breaking down 770 kc, requiring WABC to direc- 
tionalize, and permitting KOB to operate unlimited time thereon, taken 


by the Commission after it had reactivated the Clear Channel Proceed- 


ing, were arbitrary, capricious, contrary to law, and violative of the 


public interest, in the following particulars: 


(a) In refusing to consider clear channels other than 770 kc and 
1030 kc as a possible operating frequency for KOB; 


(b) In refusing to consider nonengineering data, proffered by 
WABC, on the impact of a "breakdown" of 770 kc on petitioner's radio 
networking operations and the loss by the listening public in WABC's 
service area of their chief means of obtaining the program service 


rendered by the ABC radio network at night; 


(c) In singling out 770 kc and making ABC bear the entire burden 
of providing a solution of the so-called ''KOB problem", arising out of 


matters for which ABC was in no way responsible; 


(d) In refusing to dismiss or hold in abeyance the proceedings in 
Dockets 6584 and 6585, after this Court's 1951 mandate and 1956 direc- 
tive were complied with, and after a temporary berth had thus been found 


16 


for KOB, in line with its prior pronouncements that a permanent solution 
of the KOB problem must await the outcome of the Clear Channel Pro- 


ceeding; 


(e) In transforming the ''further hearing" in Dockets 6584 and 
6585, undertaken to relieve the interference being caused WABC until a 
more permanent solution was devised in the Clear Channel Proceeding, 
into a proceeding to determine whether 770 kc should be permanently 
broken down and KOB permanently licensed thereon, separate and apart 
from whatever action the Commission may ultimately take in the reac- 


tivated Clear Channel Proceeding; 


(£) In breaking down 770 kc, in advance of action on the other 
clear channels, particularly after the Clear Channel Proceeding had 


been revitalized; 


(g) In permitting two new groups, who purchased 100% of Albuquer- 


que Broadcasting Company during the pendency of the proceedings in 
Dockets 6584 and 6585, to acquire "grandfather rights" in Pepperday's 
ungranted applications and to continue to prosecute those applications for 
a breakdown of 770 kc, ‘at a time when other "newcomers" were fore- 
closed from applying for a breakdown of 770 kc or other Class I-A chan- 


nels; 


(h) In refusing to reconsider its action relegating WABC to Class 
I-B status, requiring it to directionalize to protect KOB and according 
KOB Class I-B status on 770 kc, in Dockets 6584 and 6585, particularly 
when such refusal was made at or about the same time it issued a third 
notice in Docket 6741 looking toward protecting the dominant stations and 
merely permitting a single Class II unlimited station (which protects the 
dominant station) on the remaining 23 Class I-A clear channels; 

(i) In ignoring previous assurances that after a tentative conclusion 
was reached on a pattern of operation for KOB, appropriate "show cause" 
orders would be issued pursuant to the requirements of 47 U.S.C. Sec. 316, 
before WABC's licensed rights on 770 kc would be modified or curtailed. 
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SUMMARY OF ARGUMENT 


PointI. On the sound premise that problems involved in any 
breakdown of its clear channels can better be resolved in an over-all 
proceeding than on an ad hoc basis, the Commission has consistently 
refused to entertain individual applications for a breakdown of the clears 
Since instituting the Clear Channel Proceeding (Docket 6741) in February 
1945. When the Commission removed Dockets 6584 and 6585 from its 
pending files in 1952, and ordered a further hearing thereon in 1955, it 
did so with a view to carrying out the Court's 1951 mandate, i.e., find- 
ing a temporary birth for KOB pending ajfinal decision in the Clear Chan- 
nel Proceeding (Docket 6741). 


Before a. final decision was reached in Dockets 6584 and 6585, the 
reason for removing those dockets from its pending files had been dis- 
charged as a result of this Court's order of September 27, 1956 in a dif- 
ferent proceeding (Case No. 12883 reversing FCC Docket 10336). Like- 
wise, before such a decision was reached the Commission had revitalized 
its Clear Channel Proceeding by issuing its Further Notice of April 15, 
1958 in Docket 6741 (Appendix A hereto). Thus, the Commission was 


free, at the time it released its decision of September 5, 1958 in Dockets 


6584 and 6585, to revert to its consistently adhered to pronouncements 


that any permanent solution of the KOB problem must await the outcome 
of the Clear Channel Proceeding. Notwithstanding this fact, the Com- 
mission in the instant proceedings has broken down 770 kc for the pur- 
pose of providing a permanent assignment for KOB irrespective of what 
action it may ultimately take in Docket 6741. That action was illegal and 


arbitrary for each of the following reasons: 


Point I. In determining a permanent operating assignment for 
KOB on a record restricted to two clear channel frequencies (770 ke and 
1030 kc), the Commission committed reversible error. The reasons 
given by the Commission for refusing to consider other frequencies, 
whatever be their validity at a time when the Commission was under a 
Court mandate to find a temporary berth for KOB pending the outcome of 
the Clear Channel Proceeding, lacked validity when the Commission, after 
that mandate was discharged and Docket 6741 was reactivated, decided to 
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use Dockets 6584 and 6585 as a vehicle for determining a permanent operat- 
ing assignment for KOB. If long "historical association" was a valid ground 
for considering 770 kc and 1030 kc, the same factor required that compara~ 
ble consideration be given to 1180 kc; and if additional "primary coverage" 


in New Mexico was a pertinent consideration, then 660 kc and 880 kc should 


likewise have been considered -- particularly with the Commission propos- 
ing in its Further Notice of April 15, 1958 in Docket 6741 to break down 


those frequencies for use in the Rocky Mountain states. 

Point II. In determining a permanent operating assignment for KOB 
on a record devoid of pertinent non-engineering data, the Commission like- 
wise committed reversible error. The fact that ABC is in large part depend- 
ent on WABC's skywave signal as a means of getting its network programs to 
some 8 million persons east of the Mississippi who must rely on skywave 
signals for radio service, the fact that ABC has fewer owned or affiliated 
stations providing skywave service east of the Mississippi than does NBC, 
CBS, and Westinghouse, and the fact that the loss by its flagship station 
(WABC) of 66% of the population within its present service area will have a 
direct impact on ABC's networking operations, are highly pertinent to any 
determination whether the public interest will be served by breaking down 770 
ke for KOB's use nighttime. Such relevant data was excluded from the record 
compiled in Dockets 6584 and 6585 on which the instant decision was predicated. 

PointIV. The Commission, notwithstanding its previous rulings that 
no licenses affected by any conclusions reached in Docket 6584 and 6585 
would be modified until the requirements of 47 U.S.C. Sec. 316 had been 
complied with, has broken down 770 kc and has authorized KOB to operate 
thereon at the expiration of WABC's current license on June 1, 1960, with- 


out according ABC a show-cause hearing. 


Point V. In allowing KSTP, Inc. to acquire 100% of KOB in 1957 and 
to prosecute the applications involved in Dockets 6584 and 6585 requesting a 
breakdown of 770 kc, the Commission ignored 1 RR 53: p. 905, Rule 1.373(h) 
as then worded, Rule 1.365 (a) and 47 U.S.C. Sec. 308(a). Don Lee B/ 
casting System, 7 RR 1093, 1095 (1952); Johnston Broadcasting Co. v. 
Federal Communications Commission, 85 U.S. App. D.C. 40, 170 F. 2d 
351 (1949). 
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ARGUMENT 
I. 


INTRODUCTORY 


Because of their bearing on each of the arguments hereinafter made, 
appellant-petitioner proposes to highlight two points at the outset: 
(1) That individual applications for a "breakdown" of the clear channel 
frequencies have not been entertained by the Commission since the institu- 
tion of the Clear Channel Proceeding in February 1945; and (2) that the 
Commission, after the record was closed in Dockets 6584 and 6585, 
transformed the instant proceeding from one designed to carry out this 
Court's 1951 mandate into one to determine a permanent facility for KOB 
-- by action taken subsequent to the reactivation of the Clear Channel 
Proceeding and after this Court's 1951 and 1956 mandates had been ex- 


ecuted. 


A. Individual Application for a ''Breakdown" of the Clear Channel 
Frequencies Have Not Been Entertained by the Commission Since the 


Institution of the Clear Channel Proceeding in February 1945. -- Because 
of the limited number of channels available for standard broadcast pur- 
poses, not to mention economic factors,! it is not possible to blanket the 
entire United States with primary signals at night from local, regional 
or Class II operations ~ As shown by the instant record, even in the 
congested portions of the east, generally thought to have a plethora of 
radio service, there are 7,588,000 persons within WBZ's secondary 
(skywave) service area, and 7,912,000 within WABC's secondary service 
area who presently receive no primary service at night and who are thus 
dependent on skywave signals for radio service (KOB Ex. F 16, pp. 5-8; 
25 FCC 683, 800; cf. R. 3676). In fact, as recently stated by the Com- 


A "It is not engineeringly feasible to cover the entire United States with inter- 
ference-free groundwave (primary) signals at night." Extended Hours for Day- 
time Operations, 25 FCC 1135, 1137 (1958). 
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mission on April 15, 1958, in its Further Notice of Proposed Rule Mak- 
ing in the Clear Channel Proceeding (Docket 6741), reproduced as Ap- 

pendix A hereto, "Half the land areas of the United States lie beyond the 
range of interference-free | nighttime] groundwave signals and are, ac- 
cordingly, dependent on. . . skywave or secondary standard broadcast 
service" (Appendix A, para. 13}2 Likewise, as there recognized by 
the Commission, "improvement of service throughout most of the exist- 
ing [nighttime] white areas must be provided, if at all, by new or im- 


proved skywave service" (Appendix A, para. 41).? 


Thus, substantial portions of the United States must of necessity 
depend in large measure on secondary (skywave) signals from clear chan- 
nel stations for nighttime service, particularly in view of the long- 


adhered-to Senate Resolution restricting U.S. clears to powers of 50 kw 2 


Fully cognizant of the vital role of skywave coverage in providing 
a "radio service" to all the people of the United States (cf. 47 U.S.C. 
Secs. 151 and 307(b)), the Federal Radio Commission at an early date 
(1928) established an elaborate classification of broadcast frequencies -- 
(a) clear channel frequencies "designed to render primary and secondary 
service over an extended area and at relatively long distances" (Rule 
3.22(a); 1 RR 53:22(a)); (b) regional frequencies "designed to render 


service primarily to metropolitan districts and the rural area contiguous 


: A carefully documented study presented by the Clear Channel Broadcasting 
Service, pursuant to the Further Notice of April 15, 1958 shows (pp. 11-14) that 
there are presently some 25 million people in the United States who are without 
primary service at night, and are thus dependent on skywave signals from clear 
channel stations for radio service of any kind. Significantly enough, some 18 of 
those 25 million persons (71%) reside in the eastern half of the United States. 


4 As pointed out by the Commission in its Further Notice of April 15, 1958 in 
Docket 6741 (para. 42), "there is no possibility for obtaining skywave service from 
stations assigned to regional and local channels." 


. S. Res. 294, 75th Cong. 3d Sess. On this point, as brought out in the Further 
Notice of April 15, 1958 in Docket 6741, even a tenfold increase in power from 
50 kw to 500 kw on median frequencies would extend the primary coverage of a 
Class I station only another 60 miles (from 130 to 190 miles). 
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thereto" (Rule 3.22(c); 1 RR 53:22(c)); and (c) local frequencies 
"designed to render service primarily to a city or town and the suburban 
and rural area contiguous thereto" (Rule 3.22(d); 1 RR 53:22(d)). As 
part of this carefully devised plan, adhered to by the Federal Communi- 
cations Commission, 24 channels (including 770 kc) are reserved for 
unduplicated use nighttime (Rule 3.25(a); 1 RR 53:25(a)), and 22 fre- 
quencies (including 1030 kc) are similarly set aside for duplicated Class 
I-B use (Rule 3.25 (b); 1 RR 53:25(b)). 


The duplication of Class I-A and I-B clear channels at night in 
such a way that no station on the frequency provides secondary service 
defeats the very purpose of the Commission's Rules providing for three 
classes of frequencies -- locals, regionals, and clears, with the latter 
"designed to render primary and secondary service over an extended 
area and at relatively long distances." If any given clear channel were 
“broken down," a few persons would thereby gain a primary service a. 
night, but many millions more would lose a secondary service. If this 
breakdown were carried to the point that no stations had any secondary 
service, countless millions would be deprived of all service. In short, 
if the Commission were to convert all the Class I-A and Class I-B chan- 
nels to regional use, vast areas would have no radio service (primary 
or secondary) at night -- in contravention of mandatory requirements 
embodied in Section 307 (b) of the Communications Act (47 U.S.C. Sec. 
307 (b)) 2 


1 : . 

Contrary to popular misconception on the matter, "secondary or skywave 
service" is not necessarily a "second rate service." Itisa recognized type of 
service protected by the Commission's Standards. When the Commission pro- 
tects a station's secondary service to its 0.5 mv/m 50% of the time skywave con- 
tour, this does not ‘mean that the population within that contour has a service only 
50% of the time. When a station is protected to that contour, its signal part of the 
time exceeds that figure and part of the time falls below that figure, but the signal 
(when of that intensity for 50% of the time) is adequate to constitute service _Sub- 
stantially all of the time. Section 307(b) of the Act makes no distinction between 
primary and secondary service as such. It speaks in terms of a fair, efficient, 
and equitable distribution of "radio service" among the several States and com- 
munities. In short, wide coverage secondary service rendered by clear channel 
stations is the means by which the Commission discharges its Section 307 (b) 
statutory obligations. 
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Realizing the importance of skywave signals, as the sole means of 
providing "radio service" at night to sparsely populated rural portions of 
the United States, it is'little wonder that the Commission, shortly after 
its disastrous experience with 850 ke,2 concluded that it was unwise to 
tinker with its elaborate AM allocation pattern on an ad hoc or piecemeal 
basis. Accordingly, on February 20, 1945, the Commission instituted 
what has since become known as the Clear Channel Proceeding (Docket 
6741) (R. 2042-2043; J.A. 76-78). 


In its Order initiating that proceeding and in the accompanying news 
release, the Commission pointed out that it had received numerous ap- 
plications requesting authority to break down Class I-A clear channels 
and also requesting authority by Class I-A stations to operate with power 
in excess of 50kw (R. 2042; J.A. 77). It knew, on any given applica- 
tion for a breakdown of a clear, that an applicant (just as WHDH did in 
the KOA case, and just as KOB subsequently did in this case) could pro- 
duce figures showing the rendition of a first primary service and some 
additional skywave service to several thousand persons, but it also knew, 
if such breakdowns were indiscriminately authorized on an ad hoc basis, 
millions of people could eventually be left with no nighttime radio service 
of any kind. 


Because of these facts the Clear Channel Order stated that applica- 
tions for more power on Class I-A's and for a breakdown of Class I-A's 


could be considered more appropriately in a general rule-making proceed- 


ing than in a hearing limited to a particular application or frequency 
(R. 2042, J.A. 77). That decision by the Commission not to scrap its 


1 in the early '40's the Commission, in an ad hoc adjudicatory proceeding, had 
permitted KOA's Class I-A frequency of 850 ke to be "broken down" on a showing 
of some additional primary coverage in New England. See Federal Communica- 
tions Commission v. National Broadcasting Company (KOA), 319 U.S. 239 (1943); 
Matheson Radio Co., Inc., 10 FCC 128 (1943). This unfortunate result in the 
Rocky Mountain area, with a dearth of skywave service, highlighted to a Commis- 
sion steeped in AM coverage problems (before the advent of TV) the dangers of 
changing its elaborate channel classification system on an ad hoc basis. 
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elaborate allocations setup (locals, regionals, and clears), in_ad hoc 
case-to-case hearings, as distinguished from over-all rule-making pro- 
ceedings, was a valid exercise by the Commission of its statutory author- 
ity. Coastal Bend Television Co. v. Federal Communications Commis- 
sion, 98 U.S. App. D.C. 251, 234 F. 2d 686 (1956). 


Accordingly, as a natural corollary of its 1945 decision to institute 
the Clear Channel Proceeding, the Commission in 1946 dismissed or 
tabled all applications seeking a breakdown of Class I-A clear channel 
frequencies (including those of KOB), and advised potential applicants 


that such applications would not be entertained until the Clear Channel 


Proceeding was resolved.! The notice reminded all applicants that "pend- 


ing applications inconsistent with the Commission's Rules do not afford 
any equities or priorities on the frequency" (1 RR 53: p. 902). Pursuant 
to its 1945 and 1946 pronouncements (except at the final stage of the 
instant proceeding -- hereinafter discussed) the Commission has con- 
sistently rejected and returned all applications for a breakdown of the 24 
Class I-A channels (except 770 kc), and has just as consistently placed 
all new applications for 770 ke in its pending files. In short, under the 
1945 and 1946 policy pronouncements, new applications for a breakdown 
of Class I-A clear channels are not currently being entertained by the 
Commission -- a fact to be borne in mind in connection with disparate 
treatment accorded applications filed in the name of Albuquerque Broad- 


casting Company at the final stages of the instant proceeding. 


1 The elaborate allocation pattern of standard broadcast frequencies embodied 
in Rules 3.22 and 3.25 is a valid exercise by the Commission of its statutory 
authority (Sections 303 (a), 303(b), 303(g), 303(r) and 307(b)). Those rules, 
adopted by the Commission pursuant to express statutory authority to legislate 
in this field, have the force and efficacy of a statutory enactment by Congress. 
The Commission can, therefore, dismiss applications in contravention of such 
rules without a hearing. See United States v. Storer Broadcasting Co., 351 U.S. 
192 (1956). 
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B. The Further Hearing in Dockets 6584 and 6585 Was Trans- 
formed, After the Record Was Closed, from One to Carry Out this 


Court's 1951 Mandate into One to Determine a Permanent Facility for 
KOB. -- In placing KOB's applications in the pending file in August 1946, 


the Commission did so on the premise "'that no satisfactory decision can 
be reached until after a determination in the Clear Channel Proceeding" 
(R. 2256, J.A. 92). In a Memorandum Opinion and Order released 
June 1, 1949, the Commission again stated that "a final determination 
with respect to a permanent assignment for Station KOB can best be 
made after a final decision in the Clear Channel Hearing" (R. 2279, 

J.A. 95). In continuing KOB on 770 kc, despite urgings by ABC that 
KOB be returned to its licensed facilities on 1030 kc, the Commission on 
December 14, 1959 said: "Since the question of KOB's permanent assign- 
ment involves the classification of two important clear channels, 770 kc 
and 1030 kc, it_cannot be determined until after a decision in the Clear 
Channel Hearing" (R. 2404, J.A. 172.). The actions thus taken during 
this period by the Commission on KOB's applications for a breakdown of 
770 were consonant with that accorded KXA, whose 1947 application for 
50 kw on 770 ke was similarly placed in the pending file to await the out- 
come of the Clear Channel Proceeding -- with this difference, that KXA's 
application is still in the pending files (see 13 RR 861, 870). 


At no time has ABC questioned the foregoing rulings, with which 
ABC is in complete accord, that KOB's applications should not be granted 
and the frequency 770 kc should not be broken down until the Commission 
is in a position to resolve the broad over-all problems inherent in the 
Clear Channel Proceeding. When ABC in December 1949 took its first 
appeal to this Court, at a time when there was no prospect of a decision 
in Docket 6741, it did not ask that the Clear Channel Proceeding be 
decided or that Dockets 6584 and 6585 be decided. It did contend that 
KOB should not be allowed, by a series of "temporary" SSA's on 770 kc, 
to deprive WABC for the then foreseeable future of some 23,000,000 
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listeners, and accordingly asked that KOB be returned to its duly licensed 
facilities on 1030 kc pending a decision in Docket 6741 (Case Nos. 10496 
and 10570). 


In its 1951 decision in American Broadcasting Co. v. Federal Com- 
munications Commission, 89 U.S, App. D.C. 298, 191 F. 2d 492, this 
Court did not tell the Commission that it had to decide the Clear Channel 
Proceeding at that juncture. It merely held that the pendency of that 
proceeding was aninsufficient justification for indefinitely continuing KOB 
on 770 ke to ABC's prejudice in contravention of its Section 312 (now 
Section 316) rights. This Court carefully pointed out (p. 307) that "there 
would appear to be many possibilities for action in this case."" The 
Court expressly noted that any solution which the Commission arrived at, 
following the remand, might have to be modified after the Clear Channel 
Proceeding was resolved, as evidenced by the following language of its 
opinion (p. 306): 

We cannot agree that the Commission can maintain 
the status quo indefinitely and in effect semi- 
permanently by offering the argument that the 
ultimate determination of KOB's status must 
depend upon the outcome of the clear channel pro- 
ceeding. It is true that those proceedings may 
ultimately lead to very different conclusions 
regarding KOB than those which might be reached 
on this case. And that in turn might result in 
KOB having to incur additional expenses and fre- 
quency changes. 

That the Commission, some thirteen months later in removing 
Dockets 6584 and 6585 from its pending files and some 32 months there- 
after in ordering a "further hearing" in those dockets, has not labored 
under any misapprehension on this score is clear from its various orders. 
For example, in its March 23, 1956 Memorandum Opinion and Order 
(R. 4339-4358; 13 RR 861, para. 10), refusing to consider any channels 


other than 770 ke and 1030 kc, the Commission noted that "'all parties 


appear to recognize that the instant proceeding [ Dockets 6584 and 6585] 
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and the determinations made herein are subject to modification by such 


changes as may result from the over-all Clear Channel Proceeding in 
Docket No. 6741. This factor was also recognized in the Court decision 


resulting in this further hearing." 


It is thus apparent that the Commission, when it removed Dockets 
6584 and 6585 from its pending file in 1952, was not repudiating its 1945 
and 1946 policy pronouncements. It removed those Dockets as a vehicle 
for carrying out this Court's 1951 mandate requiring some protection to 


be accorded WABC while the clear channel problem was being resolved. 


Other developments intervened. With the Commission refusing 
until May 1955 to recognize that the record compiled some ten years pre- 
viously was wholly inadequate, meaning that a new hearing was required, 
the Commission's August 1955 decision in the SSA hearing on WABC's 
1952 protest (Docket 10336) reached this Court (Case No. 12,883) before 
any further evidence was taken in Dockets 6584 and 6585. On September 
27, 1956, in reversing the Commission's decision in Docket 10336, this 
Court stated that it had not intended in 1951 "to countenance a continua- 
tion of KOB's infringing status for five years beyond the ten that had then 
passed," that the continuing nondirectional operation by KOB on 770 kc 
illegally impinged on WABC's Class I-A license, and that steps must be 
taken within 60 days "substantially to relieve said illegal impingement 
upon the existing license of Station WABC, pending a final determination 
of the use to be made of the frequency 770 kc either in the so-called 
Clear Channel Proceeding or in the proceedings now being conducted 
pursuant to the Commission's Order of May 26, 1955'' in Dockets 6584 
and 6585, and that the Commission apprise the Court within 45 days of 
the action it proposed to take on this matter (R. 4547-4548; 14 RR 2020). 


As a result of that order, and pursuant to subsequent directives of 
the Commission (duly reported to this Court), KOB installed a nighttime 


: This point will become even clearer when we consider under subsequent 
headings the rationale used by the Commission in rejecting ABC's numerous re- 
quests to expand the issues in Dockets 6584 and 6585. 
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directional array which substantially protected WABC's 6.5 mv/m 50% 
of the time contour (as a Class I-B rather than as a Class I-A operation), 
thus restoring to WABC's primary and secondary service area the 23 
million listeners of which it had been deprived since 1941. When KOB 
finally shifted over to a directional array in April 1957, this Court ap- 
parently considered its 1951 and 1956 mandates execuied, and thus the 
raison d'etre for removing Dockets 6584 and 6585 from the pending files 


in 1952 disappeared. 


By that time the further hearing in Dockets 6584 and 6585 had been 
concluded, followed by another 100% change in the ownership of KOB. 
Though no doubt aware that it was no longer under any Court compulsion 
to decide 6584 and 6585, and that it could thus revert to its otherwise 
consistently adhered to 1945 policy of not entertaining applications for a 
breakdown of Class I-A frequencies pending a decision in the Clear Chan- 
nel Proceeding, the Commission nevertheless allowed KSTP, Inc. in the 
spring and summer of 1957 to acquire Pepperday's "grandfather rights" 
in KOB's 1944 applications, and to amend those applications accordingly. 
It then proceeded in due course to release a final decision on September 5, 
1958 -- but not until it had revitalized the Clear Channel Proceeding by 
issuing on April 15, 1958, a ''Further Notice of Proposed Rule Making" 
in Docket 6741 (reproduced as Appendix A, hereto). In that Further 
Notice" the Commission stated that the use to be made of 770 kc would 
be determined in Dockets 6584 and 6585 and not in Docket 6741 (paras. 
71-73): 


Accordingly, when the Commission released its Decision of Sep- 
tember 5, 1958, it stated that the purpose of the proceedings in Dockets 
6584 and 6585 was "'to determine which of several modes of operation on 


one of two frequencies, namely 770 kc and 1030 kc, would serve the pub- 


lic interest, as a permanent operating assignment for KOB" (R. 7277- 
7434; 25 FCC 683, 684, para. 1). 
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Thus, a proceeding which was removed from the pending file in 
1952, with a further hearing ordered thereon in 1955, for the purpose of 
carrying out this Court's 1951 mandate was suddenly transformed (after 


the record was closed) into a proceeding to determine a permanent 
operating assignment for KOB, irrespective of the Clear Channel Pro- 
ceeding -- by action taken subsequent to the reactivation of the Clear 
Channel Proceeding and after the 1951 mandate of this Court had been 
carried out as a resultof this Court's more peremptory 1956 order in 
Case No. 12,883 (reversing FCC Docket 10, 336). 


How arbitrary, capricious and prejudicial the foregoing volte face 
was will become apparent from the legal arguments which follow, because 
(as we shall see) the Commission's sudden transformation of this proceed- 
ing from one to find a temporary berth for KOB into one for a permanent 
breakdown of 770 kc, irrespective of what action is taken with respect to 
the other 23 Class I-A channels involved in Docket 6741, undermines 
completely the rationale of earlier orders refusing to broaden the scope 


of this proceeding to include other frequencies, nonengineering data, etc. 


II. 


IN DETERMINING A PERMANENT OPERATING ASSIGN- 

MENT FOR KOB ON A RECORD RESTRICTED TO TWO 

CLEAR CHANNEL FREQUENCIES (770 KC AND 1030 KC) 

THE COMMISSION COMMITTED REVERSIBLE ERROR 

In 1944 after ABC intervened in Dockets 6584 and 6585 (R. 439- 

443, 506-509), again in 1953 when it became evident that the Commission 
intended to use this proceeding as a vehicle to carry out this Court's 1951 
mandate (R. 2549-2553), still again in connection with the SSA hearing in 
Docket 10, 336 (R. 3132-3153), again in the further hearing ordered in 
Dockets 6584 and 6585 (R. 2646-2659), and finally in connection with its 
petition for reconsideration of the September 5, 1958 Decision (R. 7442- 
7486), ABC petitioned the Commission to consider the availability and 
Suitability of certain clear channels in addition to 770 ke and 1030 kc. 
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In refusing to consider any Class I-A frequency other than 770 ke 
the Commission sought to justify its action on the following grounds: 
(1) Because 770 kc and 1030 ke have been "historically involved" with the 
KOB problem (cf. 12 RR 583, 586-587, paras. 6-7); and (2) because 
something less than a permanent assignment was being devised for KOB 
in the instant proceedings, with the Commission under a mandate to find 
an interim solution "with all deliberate speed," a fact which precluded 
the Commission from permitting the proceeding in Dockets 6584 and 6585 
to degenerate into a "miniature Clear Channel hearing" (cf. 12 RR 583, 
587, para. 7; cf. 13 RR 861, 872-873, para. 21). 


Whatever be the soundness of the foregoing reasons, at the time 
they were enunciated, for denying ABC's repeated requests that other 
frequencies be considered, they are without legal validity now that the 
Commission, in its own words, has used Dockets 6584 and 6585 as a 
vehicle to determine a permanent assignment for KOB, on evidence re- 
stricted to two frequencies -- 770 ke and 1030 kc (R. 7277-7434; 25 FCC 
683-684, para. 1). A decision that 770 kc is to be broken down, and 


hereafter used by KOB as its permanent;assignment, without considering 


in this proceeding or in any other proceeding whether the public interest 
would be better served by utilizing some other Class I-A frequency for 
that purpose (e.g., 660 kc, 880 kc, or 1180 kc) makes ABC (and ABC 
alone) the scapegoat for providing a solution to a "problem" for which 


it was in no way responsible. 


A. KOB Has No Special Equities in 770 kc. -- Any "historical in- 
volvement" of 770 kc with the KOB "problem" has not been the fault of 


ABC. At the time NARBA was signed by the United States in 1937, 

KOB was licensed on 1180 ke with 10 kilowatts of power, sharing time 

at night with station KEX in Portland, Ore. (R. 3, 50-54). NARBA had 
been ratified by the United States (June 1938) before KOB was licensed 
(November 27, 1939) for unlimited time on 1180 kc with 10 kw power 

(R. 93). NARBA had been ratified by the requisite signatories and some 
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of its provisions had gone into effect (Art. VI, 1 RR 51:13, cf. 1 RR 
51:13, cf. 1 RR 51:1) before KOB was granted a construction permit 
(May 1940) to increase power to 50 kw on 1180 ke (R. 133-134; J.A. 
12-14). Knowing that a change of frequency was in the offing, KOB had 
not completed the construction called for by its 50 kw permit, and was 
still operating with 10 kw on 1180 kc, when KOB was subsequently shifted 
to and licensed on 1030 ke in March 1941 (R. 183). 


In the discussions which preceded the reassignment to Other fre- 
quencies of 777 of the 862 stations then on the air (R. 146, J.A. 16) the 
frequency of 770 kc vis-a-vis KOB was in no way involved. Considera- 
tion was given at that time to certain other frequencies (such as 1200 kc), 
but 770 ke was not considered (R. 1681; J.A. 22-24). By order of Feb- 
ruary 4, 1941 the Commission (subject to a hearing on any objections in- 
terposed thereto) assigned KOB to 1030 kc, with 10 kw power, unlimited 
time, with the proviso that it could go to 50 kw upon submission and ap- 
proval of a directional antenna protecting WBZ, Boston (R. 164-166; J.A. 
24-29). Although originally demanding a hearing thereon, KOB subse- 
quently withdrew its objection "without prejudice to urging later, in an 
appropriate proceeding . . . the public interest, convenience and neces- 
sity in re-establishing KOB as a secondary service facility" (R. 2409- 
2410; J.A. 37-38). 


Thus, at the time NARBA was ratified and the shift-overs were 
finalized, the frequency 770 kc was in no way involved in the KOB prob- 
lem. WABC (then WJZ) was in no way responsible for the signing or 
ratification of NARBA or the subsequent shifts. It did not take over 
KOB's frequency of 1180 ke. It did not obtain a better facility by virtue 
of that Agreement. It paid its price by moving up 10 xc (from 760 kc 
to 770 kc) so as to provide Mexico with one of the five clear channels 
specified for that country in the 1937 Agreement (R. 144, 147; J.A. 14, 
17). 

The frequency 770 kc did not enter the picture until October 1941, 


when the Commission on its own motion and without any application 
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therefor. shifted KOB to 770 kc as part of a program of skywave measure- 


ments which was abruptly terminated with the attack on Pearl Harbor 
seven weeks later (and never resumed), leaving KOB "dangling" with a 
three-months SSA on 770 ke, a license on 1030 ke, and a construction 


permit on 1180 kc. 


That action of the Commission placing KOB "temporarily" on 770 
kc was promptly objected to by the licensee of WABC. At no time, as this 
Court has heretofore held (89 U.S. App. D.C. 298), has ABC slept on its 
rights or consented to a shared use by KOB of 770 ke ona regular basis. 
Thus, as this Court indicated in 1951, KOB has no greater rights on 770 
ke than it has on any other clear channel frequency. Action by the Com- 
mission placing KOB on 770 kc, and continuing KOB on that frequency 
over ABC's constant stream of objections (and despite two court rever- 


sals) did not operate to bestow on KOB any historical rights on 770 kc. 


Furthermore, for the Commission to utilize KOB's long -continued 
"temporary" operation on 770 kc, over ABC's strenuous objections, as 
a reason for giving consideration to 770 kc and not to other clear chan- 
nel frequencies, in determining a permanent assignment for KOB, would 
be to repudiate a representation which the Commission heretofore made 
to this Court. Ina letter to KOB, dated November 8, 1956, witha copy 
to the Court as required by its Order of September 27, 1956, in Case No. 


12,883, the Commission said: 


We wish to emphasize that the temporary operation 
will not prejudice in any way the future considera- 
tion by the Commission in connection with a perma- 
nent solution of this matter and that any operation 
on the frequency 770 kc pursuant to such temporary 


authority will not be considered by the Commission 
in any future determination as to the status of the 
frequency 770 kc as a Class I-A clear channel fre- 


quency, or the permanent status of Station WABC as 


: This action was contrary to the Communications Act as later construed by 
the Court in Johnston Broadcasting Company v. Federal Communications Com- 
mission, 84 U.S. App. D.C. 40, 175 F. 2d 351 (1949), and was likewise expressly 
forbidden by the McFarland amendments of 1952 (47 U.S.C. Sec. 308 (a) ). 
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a Class I-A clear channel station. Any determina- 
tion as to the permanent resting place of KOB, or 
as to whether any of the present clear channels, 
including 770 kc and 1030 kc, should be permanently 
broken down will be made solely on the basis of the 
record in proceedings looking toward the permanent 
solution of this problem. 


Thus, KOB's long-objected-to operation on 770 ke could not 
properly be used by the Commission as a ground for limiting the instant 
heariag 2770 kc and 1030 kc, and in refusing to consider other equally 


available Class I-A facilities, especially if 770 kc is to become a 


permanent assignment for KOB as distinguished from a temporary 


abode while other frequencies are being considered in some other 


proceeding. 


B. The Other Grounds for Restricting the Hearing to Two 


Frequencies Are No Longer Valid. -- In refusing to consider any 
Class I-A frequency other than 770 kc, the Commission originally did 


so on the further ground that the adjudicatory hearings (in which ABC 
was asking that other frequencies be considered) were being held to 
determine a temporary abode for KOB pending a decision in Docket 
6741, that the Commission was acting under a Court mandate requiring 
it to reach an interim solution "with all deliberate speed," and that the 
availability and desirability of using other Class I-A frequencies would 
eventually be considered in Docket 6741. 


That such was the rationale of the Commission's refusal to con- 
sider other frequencies after it removed Dockets 6584 and 6585 from 
its pending files "for prompt consideration and action" is plain: The 
Commission was quite aware that this Court's 1951 mandate did not 
order it to decide the Clear Channel Proceeding at that juncture. It 
likewise knew that this Court's decision in 1951 had in no way questioned 
the propriety of the Commission's 1945 and 1946 policy determinations 


that basic allocation problems could better be resolved in a broad over-all 
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proceeding rather than on an ad hoc basis. It also knew that it had 
overlong procrastinated in taking any definitive action required by this 
Court's 1951 mandate. Accordingly, in its Opinion of May 26, 1955 
ordering a further hearing in Dockets 6584 and 6585, after adverting to 
this Court's 1951 decision, the Commission stated (R. 2559-2566; 12 
RR 583, 587, para. 7): 


To consider, as WABC suggests, the possible use 

of other clear channels clearly brings up anew the 
issue of including a miniature Clear Channel hear- 
ing within the subject KOB proceeding . . . What- 
ever equities there are for considering other clear 
channels, and there are some, they are dwarfed by 
the Compelling need for the earliest termination of 
this proceeding possible, consistent with a fair and 
judicious hearing and decision. Accordingly, WABC's 
issue to investigate the possible use by KOB of other 
clear channels must be denied. 


Any doubt that the foregoing language meant that the result reached 
in Dockets 6584 and 6585 would be subject to the outcome of the Clear 
Channel Proceeding (Docket 6741) is laid to rest by the Commission's 


subsequent Opinion of March 23, 1956 refusing to modify its 1955 ruling. 


There the Commission quoted and reaffirmed its May 26, 1955 action, 
in an opinion which unequivocally stated the purpose of the further hear- 
ing in Dockets 6584 and 6585. Under the heading "Purpose of Proceed- 
ing" the Commission said (R. 4339-4358; 13 RR 861, 868, para. 10): 


Initially, from the statements and matters con- 
tained in their pleadings, all parties appear to 
recognize that the instant proceeding and the deter- 
minations made therein are subject to modification 
by such changes as may result from the overall 
Clear channel proceeding in Docket No. 6741. This 
factor was also recognized in the Court decision 
resulting in this further hearing, the Court stating 
"It is true that those proceedings [clear channel] 
may ultimately lead to very different conclusions 
regarding KOB than those which might be reached 
in this case. And that in turn might result in KOB 
having to incur additional expenses and frequency 
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changes . . ."" The Court however issued its 

mandate to the Commission holding that the 

American Broadcasting Company in view of the 

delay which had arisen in the clear channel pro- 

ceeding must be afforded a full hearing at this 

time regardless of these possibilities. 

It is, therefore, patent that the Commission's refusal in 1955 and 

1956 to consider other frequencies in Dockets 6584 and 6585 was based 
on the premise that some interim solution had to be quickly found, that 
the Commission could not permit the instant proceeding to degenerate 
into a miniature clear channel hearing, and that other frequencies would 


ultimately be considered in the Clear Channel Proceeding (Docket 6741). 


So long as the Commission, with tongue in cheek or otherwise, 
refused to consider other frequencies in the SSA hearing (Docket 10336) 
by relegating ABC to the proceeding in Dockets 6584 and 6585, so long 
as it refused to consider additional frequencies in Dockets 6584 and 6585 
by relegating ABC to the Clear Channel Proceeding (Docket 6741), such 


grounds for restricting the hearings to two channels might have surface 


plausibility and legality. But when the Commission in its Further 


Due process of law, as this Court has had occasion to note, "is not a term of 
fixed content. It may vary as circumstances vary." L. B. Wilson, Inc. v. Federal 
Communications Commission, 83 U.S. App. D.C. 176, 190, 170 F. 2d 793 (1948), 
per Prettyman, Jr., concurring. Therefore, if the Commission in breaking down 
770 ke and in terminating WABC's exclusive rights on that channel did so with a 
view to finding a temporary abode for KOB, under compulsion of a court mandate 
calling for some interim protection to WABC while basic allocation problems 
were being resolved in the Clear Channel Proceeding (Docket 6741), the Commis- 
sion's refusal during the course of the hearing in Dockets 6584, 6585 and 10,883 
to consider any frequencies other than 770 ke and 1030 ke, its refusal in those 
hearings to consider the impact of a breakdown of 770 ke on ABC's networking 
operations and on the listening public, and its refusal to dismiss KOB's applica- 
tions for licensed rights on 770 ke following a 100% change of corporate ownership, 
might be found by a Court to be within the ambit of administrative discretion -- on 
the premise that the above-mentioned matters would be subsequently considered 
by the Commission either in Docket 6741 or in some other proceeding. If, on the 
other hand, at a time when the Commission had reactivated the Clear Channel Pro- 
ceeding (Docket 6741) and after it had accorded some interim protection to ABC 
pursuant to this Court's prior mandates, the Commission singled out 770 ke from 
the other 23 Class I-A facilities involved in the Clear Channel Proceeding and 
decided to break down that frequency, as a permanent operating assignment for 
KOB, without considering in Dockets 6584 and 6585 or elsewhere whether other 
frequencies would better serve that purpose, an entirely different legal problem 
is presented. 
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Notice of April 15, 1958, reviving the Clear Channel Proceeding, indicated 
that the disposition to be made of 770 kc;was to be determined in Dockets 
6584 and 6585, and when it thereafter stated in its final decision of Septem- 
ber 5, 1958 in Dockets 6584 and 6585 that the solution there reached was 
to be the permanent assignment for KOB, with other frequencies not con- 
sidered in that proceeding and not to be considered elsewhere, the "run- 
around" accorded ABC becomes all too apparent. In short, the Commis- 
sion by this technique closed the circle, with the result that 770 kc has 
now been "broken down" to provide a permanent operating assignment 

for KOB, without the Commission considering in this proceeding, in the 
Clear Channel Proceeding, in Docket 10336, or elsewhere any frequencies 
other than 770 kc and 1030 kc (and even those on the basis of disparate 
powers). 


C. The Public Interest Requires that Other Frequencies Be 


Considered. -- At some point, as the Commission itself seemingly 
recognized until after the record in Docket 6584 and 6585 was closed, 
consideration had to be given to other frequencies before 770 kc could 

be permanently broken down and before KOB could be granted permanent 
rights thereon -- particularly when it is remembered that the Commission 
(before the actions here challenged were announced) had issued a Further 
Notice on April 15, 1958 in Docket 6741 calling for comments on a proposal 
to break down a number of Class I-A channels and to permit their duplica- 
tion in the Rocky Mountain Area (see Appendix A hereto). Since the fre- 
quencies which the Commission thus proposed to break down were equally 
usable in New Mexico, no sound reason suggests itself why they should 
not, in one proceeding or the other, be considered (along with 770 ke or 
1030 kc) for possible use by KOB. In fact, a number of reasons immedi- 
ately suggest themselves why certain channels covered by the Further 
Notice might afford a better solution of the KOB "problem than 770 kc. 
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To begin with, on the Commission's thesis (25 FCC 683, 684, 
para. 3) that the KOB "problem" stems from the 1941 adjustments 
required by NARBA, the frequency of 1180 kc should have been con- 
sidered. As heretofore noted, KOB was operating on that frequency 
with 10 kw power (with a CP for 50 kw) when the NARBA shifts were 
made. According to the Decision in Dockets 6584 and 6585, KOB still 
has a CP for 50 kw on 1180 ke (R. 7277-7434, 25 FCC 683, 684, para. 1). 
If 1180 kc is to be broken down, as the Commission proposed in its 
April 15 Further Notice, why shouldn't KOB be restored to its original 
licensed and authorized facilities on 1180 kc -- the loss of which gave 
rise to the so-called KOB "problem"? If "historical involvement", a 
reason given for considering 770 kc and 1030 kc, is valid, KOB's opera- 
tion on 1180 kc from 1928 to 1941 should render 1180 kc equally 


pertinent. : 


Thus, if the KOB "problem" arises out of KOB losing skywave 
rights on 1180 kc at the time of NARBA, that problem can be equitably 
and fully resolved by restoring KOB to its originally licensed frequency 
of 1180 kc. No reason (as far as KOB itself is concerned) is apparent 
why ABC should be "victimized" on 770 ke, since it is now possible to 
restore to KOB rights comparable to what it had on 1180 kc when the 
NARBA shifts were made. Accordingly, at least so far as any private 
equities are concerned, consideration should be given by the Commis- 
sion to again utilizing 1180 kc in New Mexico. After all, 770 ke and 
1030 ke have been heretofore considered because KOB at one time or 


: In this connection, it is worth noting that the Class I-A licensee on 1180 ke 
(WHAM, Rochester, N.Y.) was quited in Broadcasting Magazine, April 21, 1958 
(p. 32) as indicating that it "would not object if another station were placed on its 
frequency far enough away so that there were no impact on the Rochester market 
region" and provided WHAM was not required to directionalize. With respect to 
this last-mentioned condition, the Court's attention is called to the Commission's 
Third Notice in Docket 6741 (Appendix B hereto ), in which the Commission pro- 
poses to duplicate 1180 kc in Wyoming and to require the ultimate grantee to 
protect WHAM's existing 0.5 mv/m 50% of the time skywave contour. 
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another operated in those frequencies; 1180 kc should be included for a 
like reason. Furthermore, it is the Commission's uniform practice 
when a person asks to modify an outstanding permit (1180 kc) by 
requesting another frequency (770 kc) to compare the coverage realiz- 
able on each of those channels. 


If the "public interest" requires that KOB be accorded something 


better than it ever heretofore enjoyed on 1180 kc, as the September 5, 
1958 Decision seems to suggest, by placing the weight it does on addi- 
tional "primary coverage" obtainable on 770 ke as contrasted with 1030 
kc, then another frequency involved in the Further Notice immediately 
Suggests itself, namely 660 kc. Since both 770 ke and 660 ke are utilized 
nondirectionally in New York City, it is apparent that the same skywave 
patterns proposed on 770 ke would work on 660 kc. Thus, with the lower 
frequencies providing more extended primary coverage, KOB and por- 
tions of New Mexico would obtain even greater primary service on 

660 kc than they would on 770 kc -- if this is to be the controlling 
criterion, 


Furthermore, unlike ABC, which is dependent Solely on its flag- 
ship station (WABC) and on WLS (Chicago) to provide its radio network 
programs via skywave signals to almost eight million people without 
primary service east of the Mississippi, NBC ,which operates in New 
York City on 660 kc, has a multitude of owned and affiliated Stations 
(more than 10) covering the eastern half of the United States with 
"secondary service", Thus, the duplication of 660 kc in Albuquerque 
would have a far less damaging effect on the public and on NBC (in the 
eastern half of the United States) than would the duplication of 770 ke 
in Albuquerque on the public and on ABC (in the eastern half of the 
United States). 


For like reasons 880 kc should be similarly considered. While 
the "primary coverage" on 880 kc would be Slightly less than on 770 
ke, it would still be substantially greater than KOB had on 1180 ke prior 
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to NARBA or on 1030 kc immediately following NARBA. And, as in the 
case of NBC, the impact on the public and on CBS of a breakdown of 

880 kc would, in the eastern half of the United States, be far less than 

a corresponding breakdown of 770 ke -- in view of the large number of 
CBS stations and affiliates (ten or more) blanketing the eastern half of 
the United States as contrasted with ABC's great dependence on WABC's 


skywave signal as the only means of providing its radio network pro- 


ams to millions of persons in the east without "primary service" at 
gr p y 


night. 


It is thus patent that other Class I-A channels (which the Commis- 
sion proposes to break down for use in the Rocky Mountain States in its 
Further Notice of April 15, and its Third Notice of September 18, 1959) 
would do as good or better job of providing primary and secondary serv- 
ice in New Mexico than would the two frequencies (770 kc and 1030 kc) 
considered in Dockets 6584 and 6585, and without the damaging conse- 
quences in the east where vast numbers of people are dependent entirely 
on WABC (and 770 kc) for ABC's network programs at night. Hence, 
data comparable to that adduced on 770 kc and 1030 ke should have been 
compiled on these about-to-be-broken-down frequencies, before the 
Commission could validly conclude that 770 ke shall be the permanent 


operating assignment for KOB. 


In short, in the light of its Further Notice and its Third Notice in 
Docket 6741 and its final decision in this proceeding, the Commission 
can no longer defend its refusal to consider other frequencies in this 
proceeding on the premise that it will do so when it ultimately decides 
the Clear Channel Proceeding. 
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D. The Transformation of the Instant Proceeding into One to 
Determine a Permanent Assignment for KOB Has Been Highly Prej- 


udicial to ABC. -- In originally restricting the present hearing to two 
frequencies, on the premise that the ultimate classification of 770 kc 
would not be decided until the Clear Channel Proceeding was resolved, 
and in thereafter breaking down 770 ke and according KOB permanent 
rights thereon irrespective of the outcome of the Clear Channel Pro- 
ceeding, ABC has been grievously prejudiced. ABC has been made to 
bear the brunt of providing a solution to a "problem" for which it was 

in no way responsible -- notwithstanding the impact which the break- 
down of 770 kc will have on its networking operations and on substantial 
populations dependent on ABC's skywave signal for ABC's network pro- 
grams at night. Whether other frequencies would serve equally as well 
or better as a means of solving the KOB "problem", without such adverse 
public interest ramifications, was not considered in Dockets 6584 and 6585, 
and ABC is now told that as far as 770 ke is concerned these matters are 
not to be considered in the recently reactivated Clear Channel Proceed- 
ing (Docket 6741). 


The extent to which ABC has been prejudiced by the Commission's 
action singling out 770 ke for separate treatment in Dockets 6584 and 
6585, and deciding to break down that frequency on the basis of evidence 
restricted to two frequencies, is highlighted by the Commission's Third 
Notice in Docket 6741 (Appendix B hereto), adopted ten days after the 
Commission refused to reconsider its September 5, 1958 decision in 


this proceeding. 


There the Commission proposes to "break down" each of the 
remaining 23 Class I-A channels and to permit a second operation there- 


on some 1250 miles away. The thought at once arises, if all 24 Class 


I-A channels are to be "broken down", why should it make any difference © 
to ABC whether such action with respect to 770 kc is taken in Docket 
6741 or in Dockets 6584 and 6585? The answer is immediately apparent. 
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The Court will note that while duplication by another station would be per- 
mitted on the 23 Class I-A frequencies covered by the Third Notice in 
Docket 6741, at a minimum distance of 1250 miles and at a minimum 
power of 10 kw, the new licensees on those frequencies would be required 
to protect the 0.5 mv/m 50% of the time skywave contours of the present 
I-A licensees on those channels (Appendix B, para. 13). In other words, 
the existing Class I-A licensees on those frequencies would continue to 
operate at their present sites, with the same patterns (directional or non- 
directional) which they now use, and would retain their existing skywave 
coverage out to the point where it is deemed effective by the Commission's 


present Rules (i.e., to the 0.5 mv/m 50% of the time skywave contour). 


Stated another way, if 770 kc had been included in the Third Notice, 
and accorded the same treatment as the other 23 Class I-A frequencies, 
WABC could continue to operate from its present site with 50 kw power, 
unlimited time, nondirectional. KOB or any other station ultimately 
placed on 770 kc in line with the Third Notice would be required to protect 
WABC's existing 0.5 mv/m 50% of the time skywave contour (by direc- 
tionalizing at night). And, in this connection, that is precisely what KOB 
has been doing since April 27, 1957, as a result of this Court's Order of 
September 27, 1956 in Case No. 12, 883 and the Commission's subse- 


quent implementation thereof . 
But under the decision reached in Dockets 6584 and 6585, here 


under attack, WABC will be required to directionalize and to reduce its 
present signal in the direction of Albuquerque at night, thus wasting more 
of its signal over the Atlantic Ocean and resulting in a more restricted 
service area (primary and secondary). That the resulting curtailment 
in coverage is notdeminimis is shown by the very decision here under 
review, where the Commission said (R. 7277-7434, Concl. 25; 

25 FCC 683, 781, Concl. 25): "It is of course true that operation by 
KOB as a class I-B station on 770 ke., with WABC directionalizing its 
operation so as to protect the service of that station (itself being 


1 at present KOB operates on 770 ke with 50 kw day (nondirectional) and 25 kw 
night (directional ). 
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protected also) would result in a very great loss of the secondary 
service of WABC -- to 13,597,400 persons in an area of 291,440 square 
miles, of which 4,675,300 persons in 123,170 square miles do not have 
any nighttime secondary service available. This constitutes nearly 
two-thirds of the population, and about 60 percent of the area, within 
the present 0.5 mv./m. 50-percent-time, skywave contour of WABC." 


Furthermore, in order to carry out the September 5, 1958 decision, 
it will be necessary for WABC to install an additional tower (R. 7277- 
7434; 25 FCC 683, 696, para. 22). Since its present site is not large 
enough to accommodate a second tower, this means the acquisition 
of additional land. And since the aviation authorities, with WABC's 
site near one of the approaches to the Teterboro Airport, have already 
let it be known that they are "violently opposed" to any additional 
towers in that area (Tr. 1276, 1301), this means that WABC will be 
required to purchase an entirely new site, erect two new towers, con- 
struct a new transmitter building, and install other directional equip- 


ment. 


Thus, in singling out 770 ke for "special treatment" in Dockets 
6584 and 6585, and in taking up the remaining 23 Class I-A stations in 
Docket 6741, WABC finds itself in the position where it will be required 


to curtail its existing coverage and where it will be put to substantial 


expense to protect the second licensed station on its frequency, whereas 


the other 23 Class I-A stations on the other 23 Class I-A frequencies 
will continue to enjoy their existing coverage, and the second stations 
on their frequencies will be the ones which will have to directionalize 


(see Appendix &%, hereto). 


If the Commission in Docket 6741 had singled out 770 ke for this 
kind of "special treatment", at least had it done so without fully and 
carefully considering whether other frequencies might not better serve 
that purpose, we are confident that no Court would sanction such arbitrary 
or discriminatory action. The result is no less arbitrary and discriminat- 


ory because done in a separate proceeding, particularly where other equally 
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feasible alternatives were not there considered, and where the Commis- 
sion is elsewhere still rigidly adhering to its 1945 and 1946 pronounce- 
ments that basic allocation problems must be considered in an over-all 


proceeding and not on an ad hoc or piecemeal basis. 


Ul 


IN DETERMINING A PERMANENT OPERATING ASSIGN- 
MENT FOR KOB ON A RECORD RESTRICTED IN LARGE 
PART TO ENGINEERING CONSIDERATIONS, THE COMMIS- 
SION COMMITTED REVERSIBLE ERROR 


Just as ABC at every step in the instant proceeding sought to have 
the Commission consider certain Class I-A frequencies in addition to 
770 kc, so it also requested the Commission to expand the issues to 
permit a showing on certain nonengineering matters -- as highly 
germane to the question whether 770 kc should be temporarily broken 
down for duplication by KOB in Albuquerque (R. 2559-2566; 12 RR 583, 
585-586, para. 5; cf. R. 3132-3153). Here again, these requests were 
in large part denied, both in Docket 10336 and subséquently in Dockets 
6584 and 6585, for reasons not dis-similar to those given by the Com- 
mission in refusing to consider other frequencies (R. 3264-3273; cf. 
R. 2559-2566, 12 RR 583, 587, para. 8). 


The factual matters on which ABC asked to be heard in this 
proceeding, and which seem clearly relevant to any permanent break- 
down of 770 kc, were the following: That "network broadcasting is an 


integral and necessary part of radio,'” that network competition is in 


4 Although technically purporting to grant this request in part in its May 26,, 
1955 Order (12 RR 583, 587, para. 8), ABC's proffered exhibits on these matters 
(WABC Exs. 5-7) were subsequently rejected by the Examiner, to which ABC 
excepted (R. 7011-7149, Exception 52). In the decision here appealed from that 
exception was denied (R. 7277-7434; 25 FCC 683, 803, App. D). 


. See Commission's Report on Chain Broadcasting (May 1941), p. 4; ABC- 
Paramount Merger Case, 8 RR 541, 595 (1953). 
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the public interest,! that clear channel facilities are essential to the 
successful operation of a national radio network; that ABC is at a 
competitive disadvantage vis-a-vis the two older networks (NBC and 
CBs) because of its fewer Class I-A facilities (owned and affiliated); 
that the income from owned-and-operated clear channel stations pro- 
vides networks with revenues essential to networking operations; that 
substantial areas which ABC will lose if 770 kc is broken down are in 
greater need of ABC service than are the areas which will gain a ninth 
NBC service by KOB's utilization of 770 kc; and that the substantial 
populations in the east (without primary service and dependent on WABC 
for ABC's network program) would be less affected by a breakdown of 
some other eastern Class I-A operation, e.g., those owned by NBC, CBS, 
Westinghouse, since each of these licensees owns multiple stations 
blanketing the area which they would thus lose (see ABC proffered 
Exhibits 5-7, R. 5247-5415; cf. 12 RR 583, 585-586, para. 5). 


Since the Commission, even on the basis of restricted program 
data which ABC was allowed to adduce in this proceeding, recognized 
that the utilization of 770 kc by KOB would have a substantial effect on 
the eastern half of the United States (R. 7277-7434, Concl. 25; 25 FCC 
683, 781, Concl. 25), the foregoing matters were obviously relevant and 
germane to any effort to weigh those consequences versus the gains by 
KOB on 770 ke vis-a-vis its gains on 1030 ke -- not to mention a cor- 
responding comparison of gains and losses on other equally available 
Class I-A channels. With the Commission now twice on record (by its 
Further Notice of April 15, 1953 in Locket 6741 and by its Decision of 
September 5, 1958 in Dockets 6584 and 6585) that these matters insofar 
as they affect 770 kc, ABC, and the listening public, are no longer to be 
considered in Docket 6741, this arbitrary exclusion by the Commission 


of highly pertinent data in Dockets 6584 and 6585 becomes inexcusable. 


1 see Commission's Report on Chain oe (May 1941), requiring NBC 
to divest itself of the Blue Network (ABC). 
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IV 


IN DETERMINING A PERMANENT OPERATING ASSIGN- 
MENT FOR KOB WITHOUT FIRST ACCORDING ABC A 
SHOW-CAUSE HEARING, THE COMMISSION COMMITTED 
REVERSIBLE ERROR 


After the Commission ordered a "further hearing" in Dockets 
6584 and 6585 in May 1955 (12 RR 583), ABC suggested that show cause 
orders be issued to the various parties requiring them to operate in 
accordance with any determination ultimately reached in that proceed- 
ing (R. 2646-2659; see 13 RR 861, 873, para. 22). That request, on 
which the Commission would have had the burden of proof (47 U.S.C. 
Sec. 316(a)), was refused as premature, a Clear indication that any 
tentative conclusions reached in Dockets 6584 and 6585 would not be 
finalized until necessary show cause hearings had been held (R. 4339- 
4358; 13 RR 861, para. 22). 


As a result of this action ABC proceeded on the assumption that 
when the license of any party thereto was to be changed "in a definitely 
determined manner," the Commission would follow the statutory pro- 
cedures prescribed in 47 U.S.C. Sec. 316(b), and that matters which 
the parties were not permitted to introduce on the limited issues in 
Dockets 6584 and 6585 would be received in refutation of evidence 


adduced by the Commission in any such show cause proceeding (see 
Tr. 1105, 1135, 1186; 14 RR 892a, 896). After all, the Commission's 
categorical statement in its order of November 6, 1956 could be con- 
strued in no other way (R. 4714-4724; 14 RR 892a, 896, para. 7): "If, 
as a result of this proceeding, it appears that the public interest 


requires the modification of an existing license, the Commission's 


1 As early as September 8, 1944, in requesting the Commission to issue a show 
cause order against WABC, KOB recognized that WABC's license could not be 
modified "under section 312 [now section 316] of the Communications Act of 1934 

. . Without first giving [WABC] an opportunity to show cause (R. 438-443). KOB 
renewed that request in the instant ''further hearing", which the Commission 
rejected (14 RR 892a, 895-896, para. 7). 
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course of action will be governed by Section 316 of the Communications 
Act of 1934 as amended." In line with this declaration, the Examiner in 
his Initial Decision (and ABC took no exception on this score) proposed 
that show cause orders issue to effectuate the result which he there 
proposed (R. 6750-6901). 


However, in its final :ecision of September 5, 1958 (R. 7277-17434) 
and in subsequently denying ABC's petition for rehearing a year later 
(R. 7646-7650), the Commission made it clear, unless reversed by this 
Court, that it intends to dispense with any show cause proceedings: "n 
fact, on rehearing, knowing that WABC's Class I-A license for the 
period through June 1, 1960 could not be modified without a show-cause 
hearing (47 U.S.C. Sec. 316), the Commission was careful to spell out 
the fact that KOB would not be permitted to operate in the fashion 
determined in Dockets 6584 and 6585 prior to June 1, 1960 (R. 7646- 
7650, 27 FCC 472, 476). 


Section 316 of the Act, as modified by Congress in 1952, cannot 
be emasculated by such a strategem. At the same time that Congress 
placed Section 316 in the Act in its present form, it likewise modified 
Section 307(d) of the Act by expressly providing: "Pending any hearing 
and final determination on such application [for renewal of an existing 
license] . . . the Commission shall continue such license in effect" 
(47 U.S.C. Sec. 307(d); cf. 5 U.S.C. Sec. 1008). 


2 To forestall a jurisdictional contention that ABC's objections to the Septem- 
ber 5, 1958 decision are premature, because KOB is not to operate in the fashion 
permitted by that Decision until WABC's current license expires June 1, 1960, the 
Court's attention is called to a significant change in Section 402 (b) of the Act as 
rewritten in 1952. Prior thereto Section 402 (b) permitted persons to appeal within 
20 days "after the decision complained of is effective," with a proviso that unless 
a later date was specified a decision would be considered "effective" when public 
announcement thereof was made. As amended in 1952 an appeal is now permitted 
within 30 days "from the date upon which public notice is given of the decision or 
order complained of,” regardless of the effective date specified therein. 
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The failure of the Commission to honor its earlier commitment 
regarding a show cause hearing is highly prejudicial. In a show cause 
proceeding the Commission would have the burden of proof and the 


burden of proceeding. What is even more significant the Commission 


would have the burden of showing that its proposed action would not 
only serve the public interest (cf. 47 U.S.C. Sec. 309(b) ) but also that 
it would promote the public interest (47 U.S.C. Sec. 316; cf. 47 U.S.C. 


Sec. 303(f)). In such a proceeding, any matters in refutation or rebut- 


tal of the Commission's affirmative showing would be admissible. 


V 


THE COMMISSION'S REFUSAL TO DISMISS THE PRO- 
CEEDINGS IN! DOCKETS 6584 AND 6585, AFTER IT HAD 
COMPLIED WITH THIS COURT'S 1951 AND 1956 MAN- 
DATES AND AFTER IT HAD REACTIVATED THE CLEAR 
CHANNEL PROCEEDING WAS ILLEGAL, ARBITRARY 
AND PREJUDICIAL 


As heretofore noted, by the time the Commission announced its 
decision of September 5, 1958 in Dockets 6584 and 6585, two important 


developments had intervened: 


(1) As a result of this Court's Order of September 27, 1956, 
entered on an appeal by ABC from a decision of the Commission in a 
different proceeding (Docket 10336), a nighttime directional array had 
been installed by KOB which substantially protected WABC's 0.5 mv/m 
50% of the time skywave contour. When KOB shifted on April 27, 1957 
to directionalized operation at night, this Court (which was duly ap- 
prised thereof) apparently deemed its previous mandates satisfied and 
none of the parties thereto sought further judicial review, thus leaving 
the Commission free to revert to its previously asserted policy of 


deciding basic allocation matters in the Clear Channel Proceeding. 


(2) As a result of its ''Further Notice" of April 15, 1958 (Appendix 
A hereto), the Commission had reactivated its Clear Channel Proceeding. 
In fact, ten days after denying ABC's request that Dockets 6584 and 6585 
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be returned to the pending files to await a decision in Docket 6741, a 


Third Notice covering the remaining points in that proceeding was 


adopted (Appendix B hereto)? 


In the light of these intervening developments and the Commis- 
sion's numerous assertions throughout the late '40's that a solution 
to the KOB "problem" had to await a decision in the Clear Channel 
Proceeding, the Commission's refusal at that juncture to return Dockets 
6584 and 6585 to the pending files takes.on overtones of arbitrary action. 
After all, except in the final stages of this proceeding, the Commission 
has consistently refused at all times since it instituted the Clear Chan- 
nel Proceeding in 1945 to consider individual requests for a breakdown 
of a Class I-A facility with Docket 6741 unresolved, on the eminently 
sound principle that the problems inherent in any such breakdown are 
of a nature which can better be resolved on an over-all rather than an 
ad hoc basis. When the Commission went one step further and perma- 
nently broke down 770 kc, on a hopelessly inadequate record, its action 


became more than merely arbitrary. 


While appellant-petitioner might agree arguendo that an adminis- 
trative agency has wide discretion in deciding whether to tackle a 
problem on an over-all basis or a piecemeal basis, and that an agency 
in 1958 and 1959 could depart from firm policies enunciated by its 
predecessors in 1945 and 1946, it does not follow that an agency can 
make a valid determination on an inadequate or incomplete record, 
originally compiled for a more limited purpose. That the instant record 
in Dockets 6584 and 6585 is deficient in numerous respects has already 
been shown (supra. pp. 28 - 46), and those points will not herein be 
further labored. 


1 The Court's attention is called to the fact that Chairman Doerfer, in a speech 
delivered to the Radio and Executive Society on January 14, 1960, stated: 
"Although there are a host of matters which command Commission attention, the 
Clear Channel and the Daytime Skywave proceedings will be terminated in 1960, 
at least on Commission level" (FCC Mimeo 83086 ). 
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Moreover, because of another matter now to be discussed, when 
the Commission went ahead with Dockets 6584 and 6585, after this 
Court's mandates had been complied with and after Docket 6741 had been 
reactivated, its action became illegal, arbitrary, and prejudicial on still 
another score -- the fact that a "newcomer" (KSTP, Inc.) which acquired 
100% of KOB in 1957, was being permitted to prosecute applications for 
a breakdown of a Class I-A facility. 


As heretofore shown, under policy pronouncements made in 1945 
and 1946, applications by newcomers for breakdowns of clear channel 
frequencies are not currently being entertained by the Commission. It 
is thus apparent that if KSTP, Inc., a company which acquired all the 
outstanding stock of Albuquerque Broadcasting Company (KOB) in the 
spring of 1957, had filed an application of its own for nighttime opera- 
tion on 770 kc, such an application would not have been entertained by 
the Commission. It would have gone into the pending files, as did KXA's 
1947 application for 770 kc -- where it would have remained until the 
problems involved in Docket 6741 were resolved (1 RR 53:p. 905). 


If KSTP, Inc. could not file and prosecute an application of its 
own in 1957 for a breakdown of 770 kc, the question arises whether it 
could acquire such a right by purchase or by amendment, and in that 


way obtain a priority over other persons (such as KXA, KABC, et al.) 


who were assured in February 1946 that the mere pendency of an applica- 
tion for a breakdown of a clear channel frequency would afford such per- 


son no equities on the frequency applied for. 


The Communications Act explicitly provides for the assignment 
and transfer of broadcast "licenses" (47 U.S.C. Sec. 310(b)). The 
original 1934 Act, particularly Section 319, also contemplated the 
assignment or transfer of "construction permits,'"' a matter subsequent- 
ly clarified by explicit language in the July 1952 amendments to the Act 
(47 U.S.C. Sec. 310(b)). However, the 1934 Act has at no time provided 


for the transfer or assignment of mere "applications" for broadcast 
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facilities. Thus, it is not surprising that Section 1.321 (1 RR 51:321) of 
the Commission's Rules specifies in detail the procedures to be followed 
in requesting consent for the "assignment of a construction permit or 
license for an AM, FM, television, or other broadcast station or for 
consent to the transfer of control of a corporation holding such a con- 
struction permit or license", but makes no provision for the assignment 
or transfer of ungranted applications. 


In further recognition of the basic difference between “applica- 
tions" and "licenses", Rule 1.373 specifying the procedure for the 
processing of standard broadcast applications expressly provided at 
all times here relevant (Rule 1.373(h), 1 RR 51:373(h)): 

An application will continue to be carried under the 
same file number unless a major amendment is 
made which involves the substitution of a different 


application. (Examples: Change in station location 
so that essentially a new service area is involved; 


substitution of new parties in the application so that 
the original applicant no longer holds a majority 


control.) 


Thus, by express rule of the Commission, when a "major amendment" 
occurs, resulting in a "different application", the application (as thus 
modified) must receive a new file number and be treated as a new 
application, to be processed accordingly. Radio Reading, 6 RR 182 


(1950); J. Granville Clark, 7 RR 92 (1951); Palo Alto Radio Station, Inc., 


7 RR 963 (1952); Don Lee B/casting System, 7 RR 1093, 1095-1096 
(1952); Rainbow, Inc., ("File No. BP-9910" amended to change officers, 
directors, and stockholders, and "File No. 10381 assigned" -- Public 
Notice 29290, February 28, 1956). 


The foregoing rule, as the Court will note, lists as a specific 
example of a ''major amendment" the "substitution of new parties" so 
that the original parties no longer hold "a majority control." That is 
precisely the situation which confronted the Commission in 1957. When 
file numbers were assigned to KOB's application in 1944, 100% of the 
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corporate stock was held by T. M. Pepperday. However, as a result of 
a sales agreement entered into after the further hearing in Dockets 

6584 and 6585 was concluded, 100% of Albuquerque Broadcasting 
Company is now held by KSTP, Inc. A complete new set of officers 

and directors were substituted for those theretofore in control of the 
corporation. Accordingly, under Rule 1.373(h), the old Pepperday 
applications are "dead", new file numbers should have been assigned 

to those applications as subsequently amended to reflect the new parties 
thereto, and as thus amended such applications should have been treated 
as "new applications."" And, as we have seen, under the 1946 clear chan- 
nel policy declarations which are still in force and effect (1 RR 53: 

p. 902), the amended applications being ''new applications" for a "break- 
down" of 770 ke should have been dismissed or placed in the pending file, 
just as was KXA's application back in 1947. 


Previous attempts by persons who purchased stock of existing 
licensees to inherit the "grandfather rights" of their predecessors with 
respect to applications then pending and ungranted have been refused by 
the Commission, either by way of transfer or amendment. Don Lee 
B/casting System, 7 RR 1093, 1095-1096 (1952); Huntington Broadcasting 
Co., 13 FCC Reports 1032, 1036 (1949); Philadelphia FM Hearing, Docket 
7640 et al. In the Don Lee Case, the record had been closed and a final 
decision awaited the outcome of the Commission's television "freeze". 
Because of an intervening 100% change in the corporate applicant, the 
Don Lee application was dismissed, with the Commission stating that 
the new owners would have to file anew and that they would not be entitled 
to the priorities of their predecessors: 'We are of the opinion that the 


application of Don Lee, if and when amended to show. . . [the new 


ownership], must be treated as a new application. As such, it will not 
be entitled to the priority status conferred upon Don Lee by the Memo- 
randum Opinion and Order of May 13, 1948, and will be treated as are 
other applications properly filed in accordance with a procedural 
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provision which we are adopting today."' Don Lee B/casting System, 

7 RR 1093, 1095 (1952).’ In the Huntington case, where a 44% minority 
stockholder died after the record was closed, the Commission refused 
to allow the corporate applicant to substitute other persons for the 
deceased in order that the corporation might retain a pending applica- 


tion -- on the ground that a 44% change was "tantamount to a new 


application." 13 FCC Reports 1032, 1036 (1949)? 


The case of Independent B/casting Co., 6 RR 1390 (1951), relied 
on by the Commission in 1952 at the time Pepperday transferred his 
interests in KOB to Wayne Coy and Time, Inc., is not to the contrary. 
The hearing in the Independent case related solely to engineering mat- 
ters. The transfer did not occur until after the oral argument had been 
held on the application in question, The case was "ripe" for a final 
decision. There the new owners could have refiled for the same 
facilities specified by their predecessors, in which event the Commis- 
sion would have been required to go through the same hearing again. 
The Commission accordingly resorted to "short-cut" procedures. That 
is not the instant situation, in its 1957 posture, whatever may have been 
the situation in 1952. Here the Commission was confronted with a 100% 
change in ownership at a time when a record compiled in 1945 and 1956 
had not even reached the initial decision stage. The record in Dockets 
6584 and 6585, as a result of the further hearing in 1956, unlike that in 


1 There, without even waiting for an amendment, the Commission dismissed the 
old Don Lee applications. It should have taken similar action here. In no event 
should it have approved the transfer without attaching as a condition thereto that 
Dockets 6584 and 6585 be dismissed concurrently with the consummation of the 
transfer (see Case No. 13,937). 


5 In the Philadelphia FM Hearing (Docket 7640, not reported), the ownership of 
one of the applicants changed hands while the hearing was being held. The Com- 
mission held that Ashbacker rights in that application could not be transferred to 
the new purchaser, that the new owner could not prosecute the seller's application, 
and that such application could no longer be considered in the comparative pro- 
ceeding. The foregoing cases show conclusively that "grandfather rights" cannot 
be acquired by transfer or by amendment. 
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the Independent case, was not confined to engineering matters; it included 
program matters and overlap matters (e.g., Issues 17 and 25). The 
request by KSTP, Inc. to amend came more than six months after the 
"further hearing’ was concluded -- at a time when the Commission has 
been adamant against ithe allowance of anything but routine amendments 
(1 RR 51:365(a) and cases cited thereunder). Here, because of the 1946 
policy statements, no new application could be entertained and thus 
(unlike the situation in the Independent case) the Commission would not 
be confronted with a new hearing if the pending applications were dis- 


missed. Here, unlike the Independent case, the allowance of the amend- 


7 2 I 
ment necessitated a further hearing.* 


Thus, it is clear (at least in a situation where a person cannot file 
a "new application") that he cannot under the Communications Act, 
relevant rules and precedents, acquire equities or priorities in pending 
applications by "purchase" (transfer or assignment) or by amendment. 
Because of the express provisions of Rule 1.373(h) and policy pronounce- 
ments made in 1945 and 1946 (still in force and effect), KSTP, Inc. asa 
"newcomer" could not prosecute a "new application" nor step into Pepper- 
day's shoes so as to prosecute an application which contravened existing 


rules and policies of the Commission. 


: In Case No. 12,883 appellant argued that the Commission had erred in 1952 in 
allowing Wayne Coy and Time, Inc. to step into Pepperday's shoes. Counsel for 
the Commission contended that such action was interlocutory and not reviewable 
in Case No. 12,883. In its Order of September 27, 1957, reversing the August 1, 
1955 decision there appealed from, the Court expressed no opinion on these various 
contentions. In any event, because of a revised wording of Rule 1.373 (h), the 
action by the Commission taken in 1952 was no longer a precedent under the factual 
situation which prevailed in 1957. See Don Lee B/casting System, 7 RR 1093, 

1095 (1952). At the time of the 1952 decision (in which the Commission relied on 
the Independent case), Rule 1.373 (h) did not list as an example of a "major amend- 
ment" the "substitution of new parties" so that the original parties no longer hold 
"majority control.” Thus, there was no rule on the books in 1952 precluding the 
"short-cut" procedure of a transferee taking over a pending application filed by 
his predecessor. However, such practice was expressly foreclosed by the revised 
wording of Rule 1.373 (h) -- as worded in 1957 when the action here complained of 
was taken. 
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If KXA and KABC, to take two illustrations, cannot at this juncture 
file for a "breakdown" of 770 kc or any other clear channel facilities by 
reason of 1946 policy declarations which are still in force and effect 
(1 RR 53:902), it necessarily follows under Rule 1.373(h) that KSTP, 
Inc. could not step into Pepperday's shoes and acquire "grandfather 
rights" in an ungranted application. Any other holding would permit 
"trafficking" in ungranted applications (with the Act and the Commis- 
sion's Rules containing no provision for the assignment or transfer of 


ungranted applications); it would enable one "newcomer" to obtain rights 


and priorities not accorded KXA, KABC or other newcomers, in contra- 
vention of the Ashbacker principle and Rule 1.373(h). 


In short, neither the amendment nor purchase route was open to 
the new owner of Albuquerque Broadcasting Company. KSTP, Inc. could 
not step into Pepperday's shoes. With the consummation of the KOB 
transfer, the old applications were "dead". The proceedings in Dockets 
6584 and 6585 thus became a nullity, because under Section 308(a) of the 
Act, the Commission can make a grant “only upon a written application 
therefor."’ Johnston Broadcasting Co. v. Federal Communications Com- 
mission, 85 U.S. App. D.C. 40, 175 F. 2d 351 (1949). Any application for 
a "breakdown" of 770 kc tendered by the new owner of KOB (either as an 
amendment or a new application) should have been treated like any other 
newly filed application and assigned a new file number. Because of the 
1946 policy declarations (which are still in force and effect), any new 
application for a "breakdown" of 660 kc or 880 kc should have been dis- 
missed; and any application for a "breakdown" of 770 kc should have 


gone into the pending file. 


Rule 1.373(h) as then worded, commitments made in 1 RR 53: p. 902, 
the prohibitions of Rule 1.365(a) against amendments after a hearing is 
held and a record closed, and the requirements of 47 U.S.C. Sec. 308(a) 
are binding on the Commission. Where the rights of other persons are 


affected, those rules and statutory provisions cannot be waived or ignored. 
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Thus, the validity of the Commission's action in going ahead with the 
proceeding in Docket 6584 and 6585 does not present a problem of 
administrative discretion; it presents a problem of an agency ignor- 
ing the requirements of the Act under which it operates, its own rules, 
and its own precedents -- to the prejudice of other persons entitled to 


rely on those rules and precedents. 


CONCLUSION 


For each of the foregoing reasons ABC submits that the Commis- 


sion's decision of September 5, 1958 should be reversed, and the case 


remanded to the Commission for further proceedings in accordance 


with law. 
Respectfully submitted, 
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JAMES A, McKENNA, JR. 
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Washington 6, D. C. 
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Before the B 
FEDERAL COMMUNICATIONS COMMISSION FCC 58-350 
Washington 25, D.C. 57217 


In the Matter of ) 


) 
Clear Channel Broadcasting in ) 
the Standard Broadcast Band ) 


Docket No. 6741 


FURTHER NOTICE OF PROPOSED RULE MAKING 
Introduction 

1, The essential question before us in this proceeding is whether 
and in what manner it may be desirable to amend the rules governing 
the use of the standard broadcast frequencies designated as "clear 
channels", 

2. In its Order of February 20, 1945, by which this proceeding 
was initiated, the Commission noted that "there are still large areas 
of the continental United States which have no radio service during the 
day and no primary radio service at night". Referring to numerous 
applications for the assignment of additional radio stations to the clear 
channel frequencies, and to requests for the authorization of higher 
power on these frequencies, the Commission designated eleven issues 
for hearing, with the announced object of determining what, if any, 
changes should be made in existing clear channel allocations. 

3. It was stated that it would be desirable to make these deter- 
minations prior to the forthcoming renegotiation of the North American 
Regional Broadcasting Agreement of 1941. That Agreement, due to 
expire March 29, 1946, set out the conditions under which the signa- 
tory Governments in North America agreed to restrict their respective 
use of the standard broadcast frequencies, in the interest of minimizing 
interference among the broadcast services of the several countries. 
Effective improvement of the domestic service in this country would have 
to be achieved in the light of limitations agreed to internationally, both 
with respect to use of the frequencies in question by the United States 


and by stations in other countries. 


Appendix A 
Page 2 


4. It was not possible, however, to conclude this proceeding prior 
to the renegotiation of the NARBA Agreement. The record of this pro- 
ceeding did, however, provide useful guidance to representatives of the 
United States Government in the negotiation of the revised NARBA which 
was signed in 1950. A separate Agreement between the United States of 
America and the United Mexican States was signed in January, 1957. 
While neither the latter Agreement nor the revised NARBA have yet been 


[2] 
ratified by the United States Government, and have not yet formally 
entered into effect, they furnish the basis on which the signatory North 
American Governments in practice allocate the domestic use of the clear 
channel and other standard broadcast frequencies. 

5. Parties to this proceeding have, in a voluminous and complex 
record, advocated numerous, diverse approaches to the basic problem 
of achieving more efficient use of the clear channels and of improving 
the deficiencies in the radio service available to the public on those 
channels. The eleven issues originally designated for hearing in this 
proceeding, while specific in some respects, were collectively so broad 
as to permit the parties to advocate any mode of revising clear channel 


allocations ranging all the way from exclusive nighttime use of selected 


clear Channels by a single station operating at powers increased very 


substantially higher than the present maximum of 50 kw, to the reclas- 
sification of selected clear channels as "local channels" on which it 
would be possible to assign over a hundred and fifty stations operating 
at maximum powers of 250 watts. Between these extremes a wide 
variety of proposals were admissible and were submitted. 

6. The record reflects two basically divergent views concerning 
the measures best calculated to improve the efficient use of the clear 
channel frequencies. Some parties urge that the chief goal should be to 
improve the Capacity of the major clear channel stations (particularly 
the Class I-A stations) to provide a satisfactory signal to wide areas, 
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and that this should be achieved by permitting those stations substantial- 
ly increased power and by limiting (and, during the nighttime hours, 
excluding) co-channel stations. Other parties contend that the most 
desirable objective would be to increase the numbers of unlimited time 


‘ stations on the clear channels and to reduce the degree of protection 


“now afforded to the clear channel stations throughout wide service areas. 


7. Since the record of this proceeding was closed, numerous 
changes have occurred in the radio broadcasting industry. It was during 
the intervening period that television acquired importance as a new, 
separate nationwide broadcast service. The advent of television has 
had a marked impact on radio broadcasting. The nature, source, 
scheduling and methods of financing of radio programs have undergone 
appreciable change. There has been a discernable shift in the degree 
of reliance, by both stations and audiences, on nationwide radio network 
programs. Radio listening habits have altered substantially, both in the 
total daily hours of listening per family, and in the incidence of the peak 


[3] 
radio listening hours. Progressively larger proportions of radio broad- 
cast revenues have been drawn from regional and local advertisers than 
formerly, when national advertisers furnished the major portion of such 
revenues. Spot advertising has risen markedly while sponsorship of 
national network programs has correspondingly declined. 

8. The same period has also witnessed the definitive establish- 
ment of the FM radio service. Moreover, during the thirteen years 
which have elapsed since this proceeding began, the total number of 
standard broadcast stations increased from 900 to 3300. Large num- 
bers of smaller communities, formerly dependent on radio stations 
located in other, more or less distant cities, now have local outlets. 

9. In these circumstances, although the Commission desires to 


resolve the issues of this proceeding with the least possible delay, we 
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have concluded that it would be inappropriate, and inconsistent with 
sound and fair procedure, to attempt to arrive at final conclusions 
solely on the basis of the out-dated record before us. 

10. At the same time, it would cause needless additional delay 
merely to reopen the record on the same broad issues as were original- 
ly designated. The updating and supplementing of some of the data con- 
tained in exhibits originally introduced into this record will be useful. 
We think it desirable, however, in providing an opportunity for this to 
be done, to indicate those areas in which we believe it would be useful 
to concentrate attention at this stage of the proceeding, in the interests 
of as sound and expeditious resolution of the problem as is possible. 
We do so herein. 

The Basic Allocations Problem 

11. Pursuant to long-standing dome stic radio allocations rules 
and international agreements for the North American Region, all United 
States standard broadcast stations are assigned to the one hundred and 


seven 10-kc channels designated for this purpose in the frequency range 


535-1605 kcs. Over three thousand standard broadcast stations are 
currently operating on these one hundred and seven channels and their 
number constantly increases as new assignments are approved. 

12. The rules governing the assignment of standard broadcast 
stations to specific frequencies seek to achieve, as fully as possible, 
all three of the basic objectives of: 

(a) Providing some service of satisfactory signal strength 
to all areas in the country; 

(b) Providing as many program choices to as many 
listeners as possible, and 

(c) Providing service of local origin to as many com- 


munities as possible. 
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[4] 
The effective implementation of these three objectives involves, however, 
inescapable conflict. This conflict arises from the fact that standard 
broadcast signals extend far beyond the range within which the signal 
has sufficient field strength to render a usable service. It follows that 
the maximum area Coverage is obtainable by a single station or a 
restricted number of high power stations on a given channel. Converse- 
ly, the assignment of large numbers of local outlets on any channel can 
be achieved at the cost of restricting the co-channel station coverage to 
the small interference-free service area resulting from mutual skywave 
interference, Thus, on any given channel, allocation techniques designed 
for the maximum implementation of Objective (a) derogate from the 
achievement of Objective (c) and vice versa. There are similar con- 
flicts affecting the maximum implementation of Objective (b). 

13. Owing to marked differences in the daytime and nighttime 
propagation of radio signals in the standard broadcast band these con- 
flicts are much more evident during the nighttime hours than during the 
daytime. Skywave propagation, effective chiefly during the hours be- 
tween sunset and sunrise (although present to a lesser degree during a 
pre-sunset build-up and a post sunrise period of waning intensity), 
transmits signals much farther than the steadier, but shorter-range 
groundwave signals which are present both day and night. The field 
intensity of skywave signals is, however, subject to wide fluctuations, 


from minute to minute, hour to hour, night to night, season to season, 


and even year to year (depending on the phase of the sunspot cycle). 


Thus, skywave, or secondary service, is defined in terms of statistical 
norms or percentages of the time during which the field intensity 
achieves specified levels. Half the land areas of the United States lie 
beyond the range of interference-free groundwave signals and are, 
accordingly dependent on this skywave or secondary standard broadcast 


service, 
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14. As in the case of groundwave signals, but to a markedly greater 
degree, the interference potential of skywave signals extends very much 
farther than the range of serviceable signals. It follows that the protec- 
tion of secondary service areas at night requires much more stringent 
limitations on the assignment of co-channel stations than does the day- 
time protection of groundwave service. 

15. The impossibility of simultaneously implementing all three of 
the above stated allocation objectives on any individual channel led to 
the classification of individual channels into separate groups, with dif- 
ferent rules for the assignment of stations, depending upon the purpose 
for which each class of channel was established. The three basic classi- 
fications are clear channels, which are the subject of this proceeding; 
regional channels, on which stations are assigned under conditions per- 
mitting service to large metropolitan areas and immediately adjacent 
areas; and local channels for the assignment of the maximum possible 
number of stations serving as local outlets for numerous smaller com- 


munities. 


[5] 


16. Skywave or secondary service free from objectionable inter- 


ference is provided only by Class I stations assigned to the clear channels; 
and this service is made possible only by rigid restrictions on the number 
of stations which may be assigned to the clear channels at night, and by 
limitations on the radiations of the secondary stations assigned to those 
channels. Twenty-four of the clear channels are reserved for the exclu- 
Sive use at night of a single Class I-A station. On most of the remaining 
23 clear channels more than one (but, in practice, generally not more 

than two) Class I-B dominant stations are assigned under conditions re- 
quiring mutual protection through the use of directional antennas. 
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17, The assignment of secondary or Class II stations is permitted 
on all the clear channels, but unlimited time Class II stations are at 
present assignable only on clear channels occupied by Class I-B stations. 

18. The existing restrictions on the assignment and mode of opera- 
tion of Class II stations were established with a view to insuring the 
Capacity of the clear channel stations to render the wide-area service 
for which they were created, and on which more than half of the land 
area of the United States is dependent, since it lies beyond the range of 
the groundwave or primary service provided by any of the existing 
stations. 

19. One of the principal purposes of this proceeding is to deter- 
mine the conditions under which the assignment and operating conditions 
of both Class I and Class II clear channel stations can provide the most 
efficient use of the clear channels. The essential conflict in the proposals 
for revision of the present rules lies between increasing the capacity 
of the Class I stations to render the wide area service and increasing 
the number of stations permitted on the clear channels. 

20. Both objectives have merit. But owing to the unalterable 
facts of radio transmission in the standard broadcast band, the fullest 
implementation of either can be achieved only at the cost of derogating 
from the other. Our difficult task is to find the balance best calculated 


to serve the public interest. 


[6] 


Chronology of this Proceeding 
21. By Order dated February 20, 1945 the Commission designated 


for hearing the following eleven issues: 

(1) What recommendation concerning the matters 
covered by this order the Commission should make to the 
Department of State for changes in provisions of the North 
American Regional Broadcasting Agreement. 
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(2) Whether the number of clear channels should be 


increased or decreased and what frequencies in the standard 
broadcast band’ shall be designated as I-A channels and as I-B 
channels. 

(3) What minimum power and what maximum power 
should be required or authorized for operation on clear 
channels. 

(4) Whether and to what extent the authorization of 
power for clear channel stations in excess of 50,000 watts 
would unfavorably affect the economic ability of other sta- 
tions to operate in the public interest. 

(5) Whether the present geographical distribution of 
clear channel stations and the areas they serve represent 
an optimum distribution of radio service or whether the 
fair, efficient, and equitable distribution of radio service 
among the several states and communities specified in 
Section 307(b) of the Communications Act requires a geo- 
graphical redistribution at this time. 

(6) Whether it is economically feasible to relocate 
clear channel stations so as to serve those areas which 
do not presently receive service. 

(7) What new rules or regulations, if any, should be 
promulgated to govern the power or hours of operation of 
Class II stations operating on clear channels. 

(8) What changes the Commission should order with 
respect to geographical location, frequency, authorized 


power or hours of operation of any presently licensed 


Clear channel station. 


[7] 
(9) Whether and to what extent the clear channel 
stations render a program service particularly suited to 


the needs of listeners in rural areas. 
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(10) The extent to which the service areas of clear 
Channel stations overlap and the extent to which this 


involves a duplication of program service. 


(11) What recommendation, if any, the Commission 


should make to the Congress for the enactment of additional 
legislation on the matters covered by this Order. 


22. In March and April, 1945, four Government-Industry Commit- 
tees were established to: 
1. Determine what constitutes a satisfactory signal. 
2. Determine what constitutes objectionable interference. 
3. Determine the distances over which signals of various 
field intensities are transmitted. 


4. Coordinate the conduct of listener surveys. 


23. Evidentiary hearings were conducted during 40 days between 
January 14, 1946, and October 31, 1947. 

24. On February 5, 1946, the Commission announced the adoption 
of the policy of dismissing applications for station assignments or modi- 
fications of station assignments which were not permissible under the 
existing rules in that they either sought additional unlimited-time assign- 
ments on channels reserved for the exclusive night use of a single Class 
I-A station, or sought authorization to transmit in excess of the estab- 
lished 50-kw power limitation. 

25. In June, 1946, the Commission announced the adoption of a 
policy limiting the processing of applications for Class II stations on 
channels occupied by Class I-A stations to daytime stations located 
within 750 miles of the dominant Class I-A station. This was intended 
to avoid new assignments in areas sufficiently removed from the exist- 
ing Class I-A station that it would be possible to assign new unlimited- 
time stations in such areas, in the event it were decided subsequently 


to do so. 
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26. In May, 1947, the Commission initiated a separate proceeding 
(Docket No. 8333) to determine whether and the extent to which limita- 


tions should be imposed on the daytime (i.e., pre-sunset and pre-sunrise) 


skywave radiations toward Class I-A and I-B clear channel stations. At 
the same time the Commission announced that it would, pending a deci- 
sion in that proceeding, withhold action on all applications proposing new 
or increased daytime-only facilities in the United States clear channels. 

27. On January 19, 20, and 21, 1948, oral argument was held on 
the then consolidated clear channel and daytime skywave proceedings2/ 

28. In December, 1950, the freeze on the processing of specified 
types of applications for Class II facilities on the U.S. clear channels 
was revised and codified as a footnote to Section I.371 of the rules. As 
further revised (in August and October, 1953, and April, 1956) the current 
policy on deferral of action on applications for new and increased Class 
Il facilities on the clear channels is found in Section 1.351 of the present 
rules. In general, it covers applications for new daytime or limited 
time assignments on the clear channel frequencies and applications 
proposing unlimited time Class II assignments which would operate 
differently during the daytime and nighttime hours on the clear channel 
frequencies. 

Recent Pleadings 

29. On November 16, 1956, the Clear Channel Broadcasting 
Service filed a petition to reopen the record in the Clear Channel pro- 
ceeding (Docket No. 6741), to consolidate it with the daytime skywave 
proceeding (Docket No. 8333) and to afford opportunity for the submis- 
sion of additional evidence, bringing certain exhibits up to date, either 
in the form of written comments or through further evidentiary hearings. 
In a response to the foregoing CCBS petition, the Daytime Broadcasters' 
Association on December 20, 1956, requested dismissal of the clear 


channel proceeding, removal of the freeze on the clear channels and 
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institution of rule making on the Association's earlier petition, as amend- 
ed and revised on December 8, 1955, requesting that daytime stations be 
authorized to operate from 5 a.m. or sunrise, whichever is earlier, to 

7 p.m. or sunset, whichever is later. DBA requested that, in the alterna- 
tive, if the Commission should grant the CCBS petition to reopen the 
Clear-channel record, the freeze on new assignments to the clear chan- 
nels in any event be lifted and rule making be initiated on its proposal 

for extended hours of operation of daytime stations. Ina reply to the 
foregoing DBA pleading, which was filed, December 27, 1956, CBS oppos- 
ed DBA's requests. On December 28, 1956, Albuquerque Broadcasting 
Co., the licensee of Station KOB, filed a petition requesting that irrespect- 
ive of whether the Commission decided to grant or deny the CCBS petition 
of November 16, 1956, to reopen the record in the Clear Channel proceed- 
ing, the Commission in any case, on the basis of the Clear Channel record, 


select and designate a channel for a permanent assignment for KOB. 


1/ Docket 8333 had been consolidated with Docket 6741 in December, 
1947. The two proceedings were again severed in 1953. 


[9] 

30. In its Notice of Proposed Rule Making adopted September 17, 
1957, in Docket No. 12274, the Commission granted the foregoing request 
of DBA that rule making be instituted on the proposal that daytime broad- 
Cast stations be authorized longer hours of operation. In the same docu- 
ment DBA's requests for dismissal of the instant clear channel proceed- 
ing and immediate removal of the freeze on the processing of specified 
types of applications for Class II assignments on clear channel frequencies 
was denied. The reasons for those actions are set out at length in the 
above referenced Notice of Proposed Rule Making and need not be repeat- 
ed here. The above cited petitions of CCBS and Albuquerque Broadcast- 
ing Co. are dealt with hereinafter. 
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31. The entire record of the Clear Channel proceeding includes 
over 6,000 pages of testimony, over 400 exhibits ranging from one to 
several hundred pages in length, numerous written briefs, and over 500 
pages of oral argument. 

32. The witnesses include, in addition to the members of the FCC 
engineering staff who testified and placed exhibits in the record: rep- 
resentatives of the radio networks, the Clear Channel Broadcasting 


Service, representing the independent (i.e., non-network owned) Class I 


stations, a number of other standard broadcast stations, the Regional 
Broadcasters Committee, and numbers of educational associations, 
educational institutions, and farm organizations. 

33. Because this Notice does not embody final decisions, but 
rather is intended to afford interested parties an opportunity to submit 
up-to-date data and comments in support of or in opposition to the reallo- 
cation plan set out herein below, little useful purpose would be served at 
this stage by an exhaustive, detailed discussion of the old record. Some 
of it, owing to the elapse of ten years and the substantial changes in the 
interim, has little present value. In this category are the ten-year old 
listener surveys Conducted under Government and private auspices, and 
the out-of-date information on network program availabilities in various 
areas. Interim Changes in radio listening habits and network affiliations, 
and the diminishing differences between network and locally originated 
radio programming have stripped those portions of the record of their 
usefulness. 

34, On the other hand the new engineering standards (introduced 
in Exhibit 109) for calculating the incidence of groundwave and skywave 
services of six different grades, (Types A through F), remain as they 
were originally, the most comprehensive and realistic tools yet devised 
for evaluation of standard broadcast service. Additionally, we know from 
supplementary information that the maps depicting the numbers of such 


services available in various parts of the country are still representative 
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of overall conditions and need only some updating to reflect the addition- 
al, chiefly small, groundwave service areas added in the interim by 


newly assigned stations. 


[ 10] 

35. The standards referred to in the preceding paragraph were 
formulated early in the proceeding by three Government-Industry Com- 
mittees, and were used in preparing numerous exhibits depicting the 
extent of available groundwave and skywave services. These standards 
take into account several factors, such as atmospheric noise, which are 
not reflected in the rules under which the field intensities of a station's 
signals are Calculated for purposes of making station assignments. The 
refinements embodied in Types A, B, andC groundwave service and in 
Types D, E, and F skywave service provide useful bases for assessing 
the extent of the improvements possible under various proposed clear 
channel reallocations. It must be borne in mind, however, that the cal- 
Culation of station coverage and of the numbers of services available 
depends on the choice of a standard for measuring service and that radio 
service Can be calculated only in terms of statistical norms and probabil- 
ities. This is especially true of skywave service which is subject to wide, 
irregular fluctuations. No single method of Calculating service can con- 
vey all the facts. The more stringent the standard, the smaller the 
indicated coverage of individual stations and the fewer the indicated 
number of services in any particular area. Conversely, depictions of 
service by a lower standard will show wider station coverage and more 
services in given areas. 

36. Maps depicting available services based on the refined 


standards introduced in this record, especially in terms of the middle 


grade of groundwave service (Type B) and the middle grade of skywave 


service (Type E), have provided useful showings of existing services. 
For reasons discussed later these showings remain essentially valid 


today. 


[11] 


Tentative Conclusions 


37. We have already referred, in the introductory paragraphs of 
this Notice, to the inadequacies of the present record as a basis for 
supporting final conclusions, largely because of major changes which 
have occurred in radio broadcasting since the record was closed 10 
years ago. We also pointed out, however, that our effort to conclude 
this proceeding at the earliest possible date will be facilitated if note 
is taken, at this stage, of the tentative conclusions indicated by the 
present record, and if the parties will direct their further comments 
primarily to those areas of action which appear to offer the best pros- 
pects for practicable improvement of the service rendered to the public 
on Clear Channel frequencies. In determining which kinds of clear chan- 
nel reallocations could be pursued most fruitfully at this stage, it is 
appropriate to note such tentative conclusions as may be drawn from 
the present record, taking into account generally known facts concern- 
ing subsequent changes in the radio broadcasting industry. 

White Areas 

38. This term refers to areas without groundwave, or primary 
service. When the present record was compiled, an aggregate of about 
half of the land area of continental United States, with a population of 
about 24 million people, had no nighttime primary service. The incre- 
ment, meanwhile, of nearly 2,000 additional standard broadcast stations, 
appears to have reduced the nighttime white areas only to a minor extent. 

39. Neither new daytime stations, nor new unlimited time stations 
whose primary service areas were already receiving groundwave serv- 
ice from other stations, have reduced the nighttime white areas, On the 
other hand, stations newly assigned to communities previously lacking 
groundwave service have reduced white areas to the extent of their 
primary coverage. Generally, however, their coverage is restricted 


by several factors such as the use of low power, assignment to a high 
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frequency, interference, or combinations of the foregoing. Since the 
population density within the primary service areas of the foregoing 
new stations is typically greater than in the remaining white areas 
beyond their range, it appears probable that in the interim there has 
been a proportionately greater reduction in white area population, than 
in the numbers of square miles of white area. According to one estimate 
the present white area population has been reduced from about 24 million 
to about 20 million. The geographical extent of the white areas appears, 
however, to remain Close to half the land area of the United States -- 
approximately what it was when the record of this proceeding was com- 
piled. 
Available Skywave Service in White Areas 

40. Exhibits showing the numbers of available skywave service 
vary substantially, depending upon whether they are based on the methods 


and standards for engineering calculations set out in the present rules, 


[12] 
or whether the basis is taken to be Type D, E, or F -- the three grades 
of the skywave service defined in Exhibit 109. It is well known that even 


in areas where there is no skywave service of a given standard, sky- 
wave service will be present by another standard. The inherent varia- 
bility of skywave service is such, moreover, that during some periods 
skywave service in areas in which the maps indicate lack it, is superior 
to what is available in parts of the areas which the maps indicate are 
provided with an acceptable standard of skywave service. In fact, there 
is no part of the United States which is totally devoid of one or more sky- 
wave services. The point we make here is that no method of depicting 
service Can convey the full facts, and that we must be mindful of the fact 
that a determination of the extent of available service depends on the 


standards and criteria used in defining service. 
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Improvement of Service in White Areas 


41. For the reasons briefly discussed in paragraph 39, there 
appear to be severe limits on the possibilities for reducing white areas 
by creating new groundwave coverage from new or expanded standard 
broadcast stations and it follows that improvement of service throughout 
most of the existing white areas must be provided, if at all, by new or 
improved skywave service. 

42. It is clear, moreover, that improvements in standard broad- 
cast service to white areas must be sought from existing or newly 
assigned stations within the present standard broadcast band. To the 
extent that improvement must come from additional or augmented sky- 
wave Signals, it must be provided by stations assigned to the present 
Clear channels. For reasons which have already been discussed, there 


is no possibility for obtaining skywave service from stations assigned 


to regional and local channels. Nor is there any realistic prospect for 


increasing the number of clear channels by utilizing frequencies outside 
the existing standard broadcast band. This is precluded by both domestic 
and international use of other frequencies which might be technically 
suitable for this purpose. 


The Impracticability of "Relocation" of Clear Channel Stations on a 
Significant Scale. 


43. By "relocation" is meant the elimination of the present assign- 
ment of the clear channel station and the shifting of its location to some 
other city. "Relocation" should not be confused with "duplication" which 
is used hereinafter to describe the authorization of additional station 
assignments on a Clear channel. Some parties have urged that Class 
I-A clear channel stations assigned to places like New York and Chicago, 
where there is a relative abundance of primary service, be relocated in 
smaller cities situated nearer to the white areas. These proposals do 
not, however, take adequate account of the need for high powered stations 
in the larger metropolitan areas with their relatively high man-made 
noise levels; and in general, the record fails to provide persuasive 


evidence that the service gains obtainable by relocating the 
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[13] 
present Class I-A station assignments could justify the dislocations and 
losses of service provided by Class I-A stations. 

Higher Power 

44, An increase of power from 50 kw to 750 kw would have the 
effect of nearly quadrupling the field intensity of the transmitted signal 
at any reception point. An increase to 500 kw would slightly more than 
triple the field intensity of the transmitted signals. The range of usable 
skywave signals would be considerably increased. Such increases are 
subject to considerable variation depending on the frequency employed, 
latitude and other factors; but the basic order of increase is indicated 
by the fact that at 500 kw the .5 mv/m 50% skywave contour would in 
many Cases be located over 1,000 miles from the transmitter instead 
of about 700 miles, as in the case of a 50 kw transmitter. At 750 kw the 
.5 mv/m skywave contour would in many cases be located over 1,100 
miles from the transmitter. 

45. The improvement in groundwave or primary service is more 
variable, depending on the frequency employed, soil conductivity and 
other factors. The essential range of improvement is indicated by the 


fact that, while at 50 kw, a station operating on a middling frequency in 


an area of middling ground conductivity will place a .5 mv/m ground- 


wave signal about 130 miles from the transmitter during most of the 
daytime hours, the same station at 500 kw would place a signal of the 
same field intensity 190 miles from the transmitter; and at 750 kw, about 
205 miles from the transmitter. 

46. At night, owing to the fact that the field intensity of both the 
skywave and groundwave signals would be increased by the same factor, 
there would be no change in the location of the fading zone where the 
station's skywave and groundwave approach equivalent field intensity, 
with resultant interference which limits the range of interference-free 
groundwave service. As a result the range of usable groundwave serv- 


ice would not be increased at night beyond the present range at 50 kw 
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unless changes in antenna characteristics are also made. The field 
intensity of the groundwave signals would, however, be increased three 
or four times, as the case may be, within the established primary serv- 
ice area. Moreover, the field intensity of skywave signals would similar- 
ly be increased within the present skywave service areas, in addition to 


the extended range of those skywave service areas. 


[14] 
Duplication of Unlimited Time Assignments on the Clear Channels. 

47. On the clear channels occupied by Class I-B stations the 
duplication of unlimited time assignments is already possible under 
the present rules. Typically, two Class I-B co-channel stations are 
assigned to individual Class I-B channels. These stations are required 
to directionalize their operation in such fashion as to protect the ground- 
wave and skywave service rendered by the other co-channel I-B station. 


In addition, unlimited time Class II stations are assignable to Class I-B 


channels subject to established rules for mutual protection and for 
protection of the dominant Class I-B stations on the channel. It appears, 
accordingly, that the status quo should be maintained in the rules govern- 
ing the assignment of unlimited time stations to Class I-B channels. 

48. As already discussed, Class I-A clear channel stations are 
currently given the exclusive use of their channels during the nighttime 
hours. It is therefore on the Class I-A channels that the maximum 
opportunities are available for the assignment of new, co-channel un- 
limited time stations, depending on a judgment as to the extent to 
which such action would be desirable in the light of the service gains 
and service losses involved. 

Inefficiency of Present Allocations Rules for Class I-A Channels. 

49. There is substantial support, in any event, for a conclusion 
that the exclusive nighttime use of a channel by a single station limited 
to 50 kw is less justifiable now than formerly, when clear channels were 
first allocated in this way. Since that time techniques have been estab- 


lished and highly developed for directional transmission of signals, 
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with a high degree of suppression now possible to protect the service 
areas of co-channel stations. In addition, heterodyne interference, 
resulting from uncontrolled deviations from the assigned frequency, 

has been substantially eliminated. Thus it is now possible, particularly 
in the case of Class I-A stations located in or near the northeast portion 
of the country, to assign additional co-channel, unlimited time stations 

to provide needed service at distant locations, while preserving the 
Capacity of the present station to provide a usable signal over wide 
primary and secondary service areas. In these circumstances there 

is serious question whether the most efficient use of the Class I-A clear 
channels can be achieved under the long-standing rules which, on the one 
hand, preclude power above 50 kw, and on the other hand bar co-channel 
unlimited time assignments in distant areas the present station cannot 
effectively servce, and where a new Station could be operated so as to 
afford reasonable protection to the areas the present station can effect- 
ively serve at 50 kw. 


Additional Unlimited Time Assignments on the Present Class I-A 
Clear Channels 


50. On this record three modes of adding unlimited time assign- 


ments on Class I-A channels were discussed: 


[15] 

(a) Retention of the present Class I-A station 
assignment and the co-channel assignment, elsewhere, 
of an additional Class I station, each directionalized to 
protect the other. 

(b) The assignment of a single Class I station in 
a new City, and reduction of the present station to 
Class II status, thereby substantially eliminating its 
skywave service and obliging it to protect the new 


Class I station. 
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{c) Preservation of the present station as a Class I 
assignment, and the co-channel assignment of unlimited 
time Class Il stations required to protect the present 
station. 
For reasons Similar to those discussed in Paragraph 43 we have con- 


cluded that it would be undesirable and impractical to implement Alter- 


native (b) above. Alternatives (a) and (c) would permit continued sky- 


wave service by existing Class I-A stations, while opening up opportun- 
ities for additional unlimited time co-channel assignments. Therefore, 
Alternatives (a) and (b), in our opinion, merit consideration for at least 
some of the Class I-A channels, on the basis described hereinafter. 
The Higher Power versus Duplication Conflict. 

51. Some of the parties treated the techniques of higher power 
and of duplication of unlimited time assignments on the Class I-A chan- 
nels as approaches which were so contradictory that they are mutually 
exclusive. We are unable to reach such a conclusion. First, there is 
little reason why the implementation of one of these techniques on 
selected Class I-A clear channels should necessarily exclude imple- 
mentation of the other technique on other Class I-A channels. There 
is, moreover, no inherent reason why, if the circumstances were found 
to be appropriate, higher power could not be permitted to more than 
one Class I station on a given channel, provided the transmitters were 
suitably directionalized to protect each other's service area. 

52. A study of the circumstances of each of the individual Class 
I-A channels discloses, moreover, that in some cases, maximum net 
gains could be achieved through duplication, while in other cases, the 
maximum net service gains could be achieved through the use of higher 
power. 

53. Thus, on a purely engineering basis, the optimum improve- 
ment of service is achievable by a judicious combination of higher 
power and duplication of the Class I-A clear channels. Higher power 


is best suited for use on channels where it would produce the maximum 
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gains in groundwave and skywave service in areas where these services 
are now most deficient, and where the use of higher power would not 


Cause excessive 


[16] 
interference to other U.S. or foreign stations. On the other hand, the 
use of higher power by certain other clear channel stations would con- 
stitute wasteful use of limited spectrum space in that the service gains 
would be achieved principally in areas which are already well served, 
at the cost of reducing the numbers of additional services which might 
otherwise be established on the channel. 

54. If allocations questions could be decided solely on the basis 
of engineering calculations of deficiencies of the present clear channel 
service and of the service gains which might be achieved, we think the 
present record would support the authorization of higher power for half 
of the 24 Class I-A stations and duplication of unlimited time assign- 
ments on the remaining 12 Class I-A channels. Higher power, so 
employed, would make it possible to provide a minimum of four Type E 


skywave services throughout the United States (except small areas in 


northwest Washington and southeast Florida, which have groundwave 
service). This would substantially improve present skywave services 
throughout most of the present white areas, extend daytime primary 
services into some areas now lacking it, and generally improve the 
signal-to-interference ratio throughout the present primary and second- 
ary service areas of the 12 stations operating at 750kw. The channels 
and modes of directional operation most suitable to higher power appear 


to be the following: 
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Frequency 


640 ke 
650 ke 
700 ke 
750 ke 
760 ke 
820 ke 
830 ke 
840 ke 
870 ke 
1040 ke 
1160 ke 
1200 ke 


Directional Operation 


(DA-1) major lobe to NNE 
(DA-N) major lobe to SE 
(DA-1) major lobe to S 
(DA-N) major lobe to S 
(DA-1) major lobe to W 
(DA-N) major lobe to W 
(DA-N) major lobe to W 
(DA-N) major lobe to SE 
(DA-1) major lobe to N 
(DA-1) major lobe to W 
Omnidirectional 
(DA-N) major lobe to NNW 


Location 


Los Angeles, California 
Nashville, Tennessee 
Cincinnati, Ohio 
Atlanta, Georgia 
Detroit, Michigan 
Dallas/Ft. Worth, Texas 
Minneapolis, Minnesota 
Louisville, Kentucky 
New Orleans, Louisiana 
Des Moines, Iowa 

Salt Lake City, Utah 


San Antonio, Texas 


55. An analysis of the circumstances affecting the remaining 12 


Class I-A clear channel stations indicates that, on balance, it would be 


preferable to maintain the present 50 kw maximum power and to assign 


additional unlimited time stations on the lines of the following plan: 


(a) On the following five frequencies, assign a new 


Class I station in the designated state, and require both 


the new and existing Class I station to directionalize their 


operations so as to afford each other mutual protection: 


Frequency 


660 ke 
770 ke 
880 ke 
1100 ke 
1180 ke 


[17] 


Class I 


Present Assignment 


New York 
New York 
New York 
Cleveland 
Rochester 


*See paragraphs 71 to 73. 


Class I 
New Assignment 
Montana 
(Undetermined) * 
Wyoming 
Arizona 
Idaho 
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(b) On the following seven frequencies, retain the 
present maximum 50 kw power and assign unlimited 
time Class II stations in underserved areas: 

Class I 


Frequency Present Assignment 
670 ke Chicago, Illinois 


720 ke Chicago, Illinois 

780 ke Chicago, Illinois 

890 ke Chicago, Illinois 
1020 kc Pittsburgh, Pennsylvania 
1120 ke St. Louis, Missouri 
1210 ke Philadelphia, Pennsylvania 


56. A number of basic factors determined the selection of the 12 
channels designated above for duplicated unlimited time co-channel 
assignments. The Class I-A stations concerned are located chiefly 
at or close to the northern and eastern boundaries of the country. 

This circumstance affords the maximum opportunities for the assign- 
ment of additional unlimited time co-channel stations in the western 
part of the country where deficiencies in present service and the cor- 
responding need for improvement are the greatest. In the areas where 
directionalization would eliminate primary or skywave service now 


rendered by the Class I-A station, there are generally abundant services 


of good quality from numerous other stations. Thus, the service gains 
to the needful areas of the West would not be achieved at the cost of 
destroying badly needed services in the areas the present stations 
would cease to serve owing to directionalization. In those cases where 
directionalization of the present Class I-A station would be required, 

it would improve service in the direction of the major lobes of the 
directional patterns. Higher power on the twelve channels listed above 
would generally produce appreciably less service gains in needful areas, 
and would create more severe problems of interference to both domestic 
and foreign stations than would higher power on the twelve channels 


listed in paragraph 54. 
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[17a] 

57. Having thus selected twelve channels, listed in paragraph 55, 
on which additional unlimited time stations could usefully be authorized, 
the question remains whether the new stations should be assigned as 
Class I or Class II stations. New skywave services on these channels 
could be obtained only by assigning new Class I co-channel stations 
protected by directionalizing the present Class I station. New co-channel 
Class II stations required to protect the present Class I station could 
provide a new primary or groundwave service, but no skywave service. 
While this argues for new Class I assignments on as many as possible 
of the twelve channels listed in paragraph 55, certain offsetting considera- 
tions must be taken into account, such as resultant losses of service 
which would be caused by directionalizing the existing Class I station. 

58. In formulating the proposals outlined for the twelve channels 
covered in paragraph 55, under which five of the existing Class I-A 
stations would be required to directionalize, while seven would continue 
to operate as at present, we have taken into account the following factors: 

(a) Possible gains in skywave and primary service in 
needful areas in the west. 

(b) Resultant losses of service caused by directionaliz- 
ing existing Class I-A stations. 

(c) The extent of other services available in areas lost 
to existing stations through directionalization. 

(a) Service gains obtainable through directionalization 
of the existing stations. 

(e) Resultant interferences to existing U.S. co-channel 
and adjacent channel stations. 


(f) Requisite protection to foreign stations. 


The varying circumstances of each of the twelve channels listed in 
paragraph 55 are such that in no case do all of the individual factors 
set out above point conclusively to Class I or Class II status for the 
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new co-channel stations. Prolonged study of all these channels has, 
however, led us to the conclusion that, on balance, the reallocations 
outlined in paragraph 55 and discussed in more detail hereinbelow, 
represent optimum improvement obtainable through the assignment 
of additional co-channel and adjacent channel unlimited time stations 
on the twelve channels selected for duplication at this stage. Parties 
to this proceeding will have the opportunity to comment in support of 
or in opposition to the specific reallocations proposed, and to suggest 


such revisions as may appear desirable. 


[18] 
59. In the case of the seven channels listed in paragraph 55 (b), 


the balance of all the relevant considerations points, in our opinion, 

to retention of the present mode of operation of the existing Class I-A 
stations. They would receive protection by newly assigned co-channel 
Class II unlimited time stations equivalent to what is now afforded Class 
I-B clear channel stations. This would insure continued service through- 
out the wide areas where these stations render a usable signal. Such 
service as these stations may now render in areas beyond the contours 
which would be protected under this plan is generally not of good quality. 
Moreover, the peripheral areas involved generally receive adequate to 
abundant service from other stations. It seems to us justified to sacri- 
fice this peripheral service, if the new stations can be assigned so as 

to provide primary service where there is now none. 

60. In assigning Class II unlimited time stations to these chan- 
nels, it will be important to bear in mind that they are being made 
available for new stations in areas which have no primary service. 

For this reason we do not propose to make the new Class II assign- 
ments in cities or areas now receiving numerous services, but would 
keep them available for new stations located where they could place a 


first primary service in white areas. 
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FM Broadcasting. 

60 (a). At an early stage of the proceeding preliminary evidence 
was received on a proposal by CBS for complete nationwide network 
coverage through the combined use of FM and standard broadcast sta- 
tions. Subsequently, however, under a ruling adopted in October, 1947, 
evidence relating to FM broadcasting was excluded on the ground that 
the scope of the present proceeding was confined to standard broadcast- 


ing. In reaching the tentative conclusions stated herein on the basis of 


the record before us, we are not unmindful of the fact that FM radio is 
making contributions of mounting significance to the nation's aural 
broadcast service, and we would not wish, by any decisions taken in 
the instant proceeding, to place any undue obstacles in the way of 
continued development and evolution of the FM service. We believe 
none are involved in the action here proposed. It is confined to the 
Class I-A clear channels which would continue to be needed for wide 
area service under any foreseeable developments affecting the wider 
utilization of FM radio. 

Appropriate Further Steps at this Stage of the Proceeding 

61. As discussed earlier, we believe that progress in reaching 
final decision in this proceeding can best be facilitated by inviting 
interested parties to direct their further comments to those types of 
clear channel reallocations which appear to offer most realistic oppor- 
tunities for improving the standard broadcast service. For the reasons 
discussed in paragraphs 51 to 60, it appears that the optimum improve- 
ment which it would be practicable to achieve on the basis of technical 
considerations alone would be to implement a plan which would utilize 
both higher power and duplication, in accordance with the varying cir- 


cumstances of the individual Class I-A channels. 
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[19] 

62. In our opinion, however, many of the arguments formerly used 
in support of the authorization of higher power for clear channel stations 
need to be reconsidered in the light of the vast changes which have taken 
place in the standard broadcast industry since the present record was 
Compiled. We are certain that there has been little change in the show- 
ings made on the present record, based on engineering calculations, of 
the available services and of the service improvements which could be 
effected through the use of higher power. We believe, however, that the 
drastic changes which have occurred in the broadcasting industry may 
have a very substantial bearing on other, non-technical considerations 
affecting the use of higher power for Class I-A clear channel stations. 

63. Although the question of higher power needs careful recon- 
sideration in the light of present day conditions, we believe that it would 
needlessly retard progress toward the improvement of service on the 
clear channels if we attempted at this stage to give our attention simul- 
taneously to the problems associated with both higher power and duplica- 
tion. The record of this proceeding has already grown so unwieldy that 
repeated attempts on the part of the Commission to reach decisions en- 
compassing the whole scope of the original eleven issues have failed 
until now to produce decisions which a majority of the Commission were 
prepared to support. We think it desirable, without losing sight of the 
inherent inter-relationships between the problems of higher power and 
duplication, to concentrate our attention on them one at a time, and to 
deal first with the possibilities for achieving service gains through the 
implementation of a scheme of duplication of unlimited time assignments 


on Class I-A channels on the lines of the plan briefly summarized in 


paragraph 55, and more fully described in paragraphs 68 to 77. 


64. In deferring at this time active consideration of the problems 
involved in the authorization of higher power on the remaining twelve 
Class I-A frequencies, we do not foreclose an opportunity for a thorough 


examination of that subject later. We are unable to find sufficient 
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justification, in any event, for authorizing higher power on the 12 
frequencies on which we propose to consider additional unlimited time 
assignments. Preservation, in the interim, of the status quo, on the 12 
frequencies listed in paragraph 54, would therefore leave unimpaired 
such opportunities as may exist for the fruitful use of higher power for 
Class I-A stations. 

65. For these reasons, the further proceedings instituted herein 
will be confined at this stage to an examination of the problems, advan- 
tages, and disadvantages of the assignment of additional unlimited time 
stations on the 12 frequencies already referred to. Before proceeding 
to a detailed statement of the plan on which comments will be invited, 
it is appropriate at this point to indicate our views concerning the eleven 
issues originally designated in this proceeding, taking into account the 


tentative conclusions already discussed. 


[ 20] 
The Original Eleven Issues of This Proceeding 
66. For the reasons discussed so far in this Notice and the further 
proceedings initiated herein, we have reached the following conclusions 
concerning the eleven issues originally designated in this proceeding. 
Issue Number 1: 
"(1) What recommendation concerning the matters 
covered by this order the Commission should make to the 
Department of State for changes in provisions of the North 
American Broadcasting Agreement. 
This issue can be treated as moot. The specific occasion for it -- 
renegotiation of the North American Regional Broadcasting Agreement 


of 1941 -- has long since passed. Moreover, the reallocations proposed 


herein are consistent with the still unratified North American Regional 


Broadcasting Agreement of 1950. 
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Issue Number 2: 

(2) Whether the number of clear channels should be 
increased or decreased and what frequencies in the standard 
broadcast band shall be designated as I-A channels and as 
I-B channels. 

There is no practicable basis for increasing the number of clear chan- 
nels. We conclude that it would not be in the public interest to decrease 
the number of clear channels, since much needed improvements in wide 
area service to regions lacking in groundwave service can be achieved 
only by clear channel stations adequately protected against interference. 
We conclude that this need requires that all the frequencies now classi- 
fied as clear channels remain so Classified. Moreover, we propose 
retention of the present designations of the Class I-A and Class I-B 
channels. We do look toward the removal of nighttime exclusivity on 

12 designated Class I-A channels, and the assignment of an additional 
Class I station on five of these 12 channels. However, while in certain 
respects the new assignment rules for these channels would be similar 
to those governing station assignments on Class I-B channels, we do not 
propose their reclassification as I-B channels. The Class I-A designa- 
tion would be retained, consistently with their classification under NARBA 
as U.S. Class I-A channels entitled to the higher degree of protection 
foreign countries have agreed to provide on the Class I-A channels, as 
compared with the lesser protection required on the Class I-B channels. 
(While the precise formulation of revised rules need not be decided at 
this stage, it may be desirable, while retaining Class I-A classification 
for these channels, to create subordinate classifications depending on 
whether new co-channel unlimited time assignments would be confined 


to Class II stations, or would include an additional Class I station, with 


mutual protection by both the new and existing Class I station). 
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[21] 


Issue Number 3: 
(3) What minimum power and what maximum power 
should be required or authorized for operation on clear 
channels. 
For the reasons already discussed, we believe a maximum power of 50 
kw should be retained for the Class I stations on the following clear 
channels: 
660 kc 780 ke 1100 ke 
670 ke 830 ke 1120 ke 
720 ke 890 ke 1180 ke 
770 ke 1020 ke 1210 ke 
Consideration of the possible advantages and disadvantages of authoriz- 
ing higher power on the following frequencies is being deferred at this 
time: 
640 ke 760 ke 870 kc 
650 ke 820 ke 1040 ke 
700 ke 830 kc 1160 ke 
750 ke 840 ke 1200 ke 
Issue Number 4: 
(4) Whether and to what extent the authorization of 
power for clear channel stations in excess of 50,000 watts 
would unfavorably affect the economic ability of other 
stations to operate in the public interest. 
The outdated record of this proceeding affords an inadequate basis for 
sound judgments on this issue under the changed conditions in the radio 
broadcasting industry. Further consideration will be deferred to such 
time as the Commission may decide to institute further rule making on 
the authorization of higher power on some of the Class I-A clear chan- 


nels. 
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Issue Number 5: 


'(5) Whether the present geographical distribution of 

Clear channel stations and the areas they serve represent 

an optimum distribution of radio service or whether the 

fair, efficient, and equitable distribution of radio service 

among the several states and communities specified in 

Section 307(b) of the Communications Act requires a 

geographical redistribution at this time. 
The present record indicates the desirability of examining such geograph- 
ical redistribution of such clear channel assignments as may be achieved 
in the plan on which further rule making is initiated herein. 


[22] 
Issue Number 6: 
(6) Whether it is economically feasible to relocate 

Clear channel stations so as to serve those areas which 

do not presently receive service. 
The record fails to support the desirability of outright relocation of 
Clear channel stations in the sense of shifting the present Class I 
assignment from the present city to a new city and eliminating the 
present assignment appears neither desirable nor feasible. On the 
other hand, redistribution of Class I clear channel assignments to the 
extent envisaged in the rule making proposal initiated herein does 
appear to merit consideration. 
Issue Number 7: 

(7) What new rules or regulations, if any, should be 

promulgated to govern the power or hours of operation of 

Class II stations operating on clear channels. 
Proposals for amendments to the rules covering the powers and hours 
of operation of Class II daytime stations are before us in separate rule 
making proceedings on the daytime skywave problem (Docket No. 8333) 
and the problem of extended hours for daytime broadcasters (Docket No. 
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12274), Decisions will be reached in those proceedings with due regard 
for the major policy decisions reached in the instant clear channel pro- 
ceeding. 
Issue Number 8: 

(8) What changes the Commission should order with 
respect to geographical location, frequency, authorized power 
or hours of operation of any presently licensed clear channel 
station. 

Final decisions concerning modification of outstanding licenses will 
be deferred pending the conclusion of rule making on the allocations 
issues. 

Issue Number 9: 

'(9) Whether and to what extent the clear channel 
stations render a program service particularly suited to 
the needs of listeners in rural areas, 

The Listener Surveys whose results are spread on the record of this 
proceeding are too outdated to provide a sound basis for judgment on 
this record. 
Issue Number 10: 
(10) The extent to which the service areas of clear 
channei stations overlap and the extent to which this in- 


volves a duplication of program service. 


[23] 
The information on the record concerning duplication of program service 


is too outdated to provide a sound basis for judgment at this time. 


Issue Number 11: 


(11) What recommendation, if any, the Commission 
should make to the Congress for the enactment of additional 
legislation on the matters covered by this Order." 
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The Commission possesses the requisite statutory power to implement 
the reallocations proposed herein and enactment of additional legislation 
is, accordingly, not required. 
Rule Making Proposal 

68. We have summarized in paragraph 55 a plan for the assign- 
ment of additional unlimited time stations on 12 of the clear channels. 
On five of these -- 660 kc, 770 kc, 880 kc, 1100 ke and 1180 ke, that 
plan contemplates the assignment, in specified western states, of a new 
Class I station and the mutual protection of both the new and the exist- 
ing Class I station by directionalization. On seven other Class I-A 
frequencies -- 670 kc, 720 kc, 780 kc, 890 kc, 1020 ke, 1120 ke, and 
1210 ke -- it is proposed to permit the present Class I-A station to 
Continue to operate as at present, and to assign to those frequencies 
additional unlimited time Class II stations which would be required to 
protect the present Class I-A station in a manner comparable to the 
requirements for protecting Class I-B stations under the present rules. 
On all 12 of the foregoing frequencies the present Class I station would 
Continue to operate at 50 kw maximum power. The new Class I stations 
in the first group would also be permitted to operate at power of 50 kw. 
The daytime and nighttime powers of the Class II stations assigned to 
the remaining seven of these frequencies would be determined as at 
present for Class II stations. 

69. Several reasons underlie the designation of specific states 
for the assignment of a new Class I station. The first reason is proced- 
ural, It is desirable to simplify, so far as possible, the procedural 
steps necessary to implement the plan, and to minimize the time neces- 
sary to accomplish this. The record of this proceeding -- and in parti- 


cular the depictions of existing skywave services in white areas Clearly 


supports the desirability of assigning new Class I stations in the states 


designated in paragraph 55. Thus, there is no need for the excessively 
complicated comparative hearings which would be necessary if the 


channel were opened up for mutually exclusive applications throughout 
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the entire wide area in which Class I co-channel assignments might 
otherwise be possible. 

70. The individual states designated for the assignment of new 

Class I stations have been tentatively chosen, with the general direction- 
al antenna characteristics that are required in mind, principally upon 
the basis of the optimum location for improvement of secondary service 
in western areas where it has to be relied on most. Additionally, the 
choice of locations is supported by the record as in compliance with 
the requirements of Section 307 (b) of the Act for fair, efficient and 
equitable distribution of radio service among the several states and 


communities. 


[24] 

71. It should be noted that in the case of one channel - 770 ke - 
we have not designated the state in which the new Class I station would 
be assigned. This frequency, on which a Class I-A station is presently 
assigned to New York City, is involved in a separate, adjudicatory pro- 
ceeding (Docket Nos. 6584 and 6585), in which there is at issue the 
question of whether Station KOB at Albuquerque, New Mexico, should 
be licensed to operate as an unlimited time station on 770 kc or on 1030 
ke (on which at present a Class I-B station is assigned to operate at 
Boston, Massachusetts). Under Section 3.25(b) of the present rules, 
the assignment of a co-channel unlimited time station is permissible 
on 1030 kc. Thus, a decision in the above-referenced adjudicatory 
proceeding to assign KOB to that channel would not require reclassifi- 
cation of 1030 kc. Section 3.25(a) of the Rules, on the other hand, does 
not at present contemplate the unlimited time operation of another sta- 
tion on 770 kc. Accordingly, the question of whether the allocations 
rules governing the use of 770 kc should be amended to permit the 


assignment of a co-channel unlimited time station at Albuquerque is 


also at issue in the KOB erbeweding.<” 
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72, The Commission cannot properly anticipate in the instant 


proceeding the decision it will reach in the KOB adjudicatory proceed- 


ing. We note, however, for the purposes of the instant rule making 


proceeding, that the assignment of KOB to either 770 kc or 1030 kc 
would be fully consistent with the general scheme of reallocations 
proposed herein. As stated above, the use of 1030 kc, which is a Class 
I-B channel, is permitted under the present rules. Alternatively, the 
use of 770 kc for an unlimited time station at Albuquerque would help 

to implement the objectives of the scheme of reallocations proposed 
herein in a manner consistent with the action contemplated for the other 
Class I-A channels, particularly those Similarly situated in the north- 
eastern portions of the United States. 

73. In these circumstances, taking into account the special prob- 
lems growing out of the history of the KOB proceeding, we go no further 
in the instant proceeding at this stage, than to note the desirability of 
assigning a new Class I station on 770 kc in a western state where the 
need is greatest for such a new assignment, and where it would be suf- 
ficiently removed from New York to minimize loss of service from 
directionalizing the present New York station. We leave for determina- 
tion in the KOB adjudicatory proceeding the question whether KOB should 
be licensed to operate unlimited time at Albuquerque on 770 ke or on 1030 
kc, and under what conditions. Should it be decided in the KOB proceeding 
that it would be preferable to license KOB for unlimited time operation on 
1030 ke, it would then be appropriate, and|consistent with the reallocations 
proposed herein, to make 770 ke available for assignment in some other 
western City, and we herein propose to do so in that eventuality. Con- 
versely, if 770 kc were selected for Albuquerque, 1030 kc remains avail- 
able under the existing rules for a similar Class I assignment elsewhere. 


/ d ; rae : ‘ 
“ KOB is presently operating unlimited time on 770 kc under special 


authority. 


[25] 

74, The assignment of Class II unlimited time stations to 660 kc, 
770 kc, 880 kc, 1100 kc, and 1180 kc would necessarily have to be defer- 
red until a determination has been made of the precise location and 
specific operating conditions of both the new and existing Class I stations 
on each of these channels. Until this is done it would not be possible to 
determine precisely what Class II stations and what mode of operation 
would ensure the requisite protection to the dominant Class I stations 
on these channels. This proposal contemplates, however, that when the 
precise location of the new Class I stations and specific operating condi- 
tions of both the new and existing Class I stations are determined, 
applications would at that stage be accepted for Class II unlimited time 
stations on these five channels. 

75. With respect to the assignment of Class II stations to 670 kc, 
720 kc, 780 kc, 890 kc, 1020 kc, 1120 kc, and 1210 kc, we find that 
directionalization of the eastern station to the extent necessary to 
establish a useful skywave service in the west would be at the sacrifice 
of primary Coverage in eastern areas where there is a definite deficiency 
of primary service. We thus find it appropriate to require protection of 
the extended primary coverage now given by the existing stations involved. 
It follows that the western usage must be confined to Class II assignments, 
i.e., stations providing protection to the eastern Class I station, and at the 
same time subjected to interference from the Class I stations to the ex- 
tent of eliminating skywave coverage. Such duplicate operation is con- 
sistent with our objective only if it results in the addition of primary 
service to areas where such service is deficient or lacking entirely. 
Accordingly it is our purpose to elicit specific proposals concerning 
possible station assignments which would supply primary service to 
areas not now receiving such service. If there are indications of poten- 


tial station assignments of this nature, Commission rules would be 


appropriately amended to make these channels available for that express 
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purpose. If, in this proceeding or under the anticipated rule change 


applications consistent with these tenets are not forthcoming, the chan- 
nels in question would be the subject of further consideration. 

76. The processing of applications for new and expanded daytime 
facilities on the twelve Class I-A channels in question should be deferred 
until reasonable opportunity has been provided for the assignment of 
unlimited time Class II stations on these channels. It is not possible at 
this time to anticipate with exactitude the date when it will be appropriate 
to permit the assignment of new daytime Class II stations on these chan- 
nels. Such action would, accordingly, be,deferred until a later stage when 
the pattern of new Class II unlimited time assignments on these channels 
has become sufficiently crystallized to insure that the assignments of new 
daytime stations would 


[ 25a] 
not unreasonably block opportunities for the assignment of Class I 
unlimited time stations meeting the above-stated requirements. 

77. Owing to the fact that we have decided to maintain the status 
quo on the twelve other Class I-A frequencies on which the possible 
consideration of higher power is being reserved until later, i.e., 640 
kc, 650 kc, 700 kc, 750 kc, 760 kc, 820 kc, 830 kc, 840 kc, 870 kc, 1040 
ke, 1160 kc, and 1200 kc, it will not be appropriate, pending such action, 
to clutter those frequencies with daytime assignments which would tend 
to prejudice such consideration as it may later be desirable to give to 
proposals for increased power. 

78. Any interested party who is of the opinion that the proposals 
set out in Paragraphs 55 and 68 to 77 of this Notice should not be adopted, 
or should not be adopted in the form set forth herein, may file with the 
Commission on or before July 15, 1958, a written statement or brief 
setting forth his comments, together with supporting data. Comments 
and data in support of the proposed amendment may also be filed on or 


before the same date. Comments or briefs in reply to the original 
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comments may be filed within 45 days from the last day for filing said 


original comments. No additional comments may be filed unless (1) 


specifically requested by the Commission or (2) good cause for the 
filing of such additional comments is established. 


[26] 

79. In accordance with the provisions of Section 1.54 of the 
Commission's Rules and Regulations, an original and 14 copies of all 
statements, briefs or comments shall be furnished the Commission. 

80. Authority for the adoption of amendments to the rules embody- 
ing the proposals set out herein is contained in Sections 4 (i), 301, 303 
(a), (b), (c), (d), (£) and (r) and 316 (a) of the Communications Act of 1934, 
as amended. 

Disposition of Recent Pleadings 

81. Pursuant to the foregoing, IT IS ORDERED, That the petition 
filed by the Clear Channel Broadcasting Service on November 16, 1956, 
IS GRANTED to the extent consistent with the further rule making 
initiated herein and IS DENIED in all other respects. IT IS ORDERED 
FURTHER, That the petition filed in this proceeding by Albuquerque 
Broadcasting Company on December 28, 1956, referred to in paragraph 
29, IS DENIED. 

82. One other group of recent pleadings not previously referred 
to herein requires disposition. On December 19, 1957, Everett L. 
Dillard, trading as Commercial Radio Equipment Co., licensee of WDON, 
a Class II daytime station operating on Class I-B Channel 1540 ke with 
a power of 250 watts, filed a petition (bearing Docket Nos. 6741 and 8333) 
requesting that the Commission institute proceedings to amend the rules 
so as to delete 1540 kc from Section 3.25 of the rules, thereby terminat- 
ing the present classification of this frequency as a Class I-B channel. 
The petition also requested that Station KXEL, now assigned to Waterloo, 
Iowa as a Class I-B station on 1540 kc, be reclassified as a Class II 
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station, pursuant to Section 3. 182 (4) (b), of the rules concerning automat- 


ic reclassification of standard broadcast stations. (A grant of the above- 
requested amendment to Section 3.25 would invoke the same reclassifica- 
tion of KXEL to Class II stations, although on other grounds). The petition 
requested finally, that these actions be considered separately from the 
instant Clear Channel proceeding and the Daytime Skywave proceeding 
(Docket No. 8333). Comments supporting this petition were filed on 
April 3 and April 8, 1958, respectively, by La Porte Broadcasting Co., 
Inc., licensee of WLOI, a Class II daytime station operating on 1540 kc 
assigned to La Porte, Indiana, and Dalworth Broadcasting Company, Inc., 
licensee of KCUL, a Class II unlimited time station assigned to Fort 
Worth, Texas. 

83. For reasons discussed in paragraph 47 hereof, we found, on 
the basis of this record, that it would be undesirable to make any general 
reallocation of the Class I-B channels. The WDON petition raises ques- 
tions arising out of special circumstances affecting 1540 ke in particular. 
For this reason, it is appropriate to deal with that petition separately, 
and not within the context of this proceeding, which is concerned with 
broader aspects of clear channel reallocation. We do not, therefore, rule 
on the foregoing petition herein, but will consider and decide it separately, 
with due regard for the broad policy decisions reached in the instant pro- 
ceeding. 

FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Adopted: April 15, 1958 
Released: April 15, 1958 


APPENDIX B 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


FCC 59-972 
77884 


In the Matter of 


Clear Channel Broadcasting in DOCKET NO, 6741 


the Standard Broadcast Band 


THIRD NOTICE OF FURTHER PROPOSED RULE MAKING 


1. Notice is hereby given of further proposed rule making in the 
above~-entitled matter. For purposes of identification the proceedings 
to be conducted pursuant to this Notice shall be designated as Part II. 
The proceedings heretofore conducted pursuant to the Further Notice of 
Proposed Rule Making (FCC 58-350) issued by the Commission on April 
15, 1958, have been designated as Part II. The proceedings heretofore 
conducted pursuant to the Order issued by the Commission on February 
20, 1945, by which this proceeding was initiated have been designated as 
Part I. 

The Proceeding: Basic Questions to be Resolved 

2. The basic question to be resolved in the proceeding is what 
changes, if any, should be made in the use of the clear channels of the 
standard broadcast band which are available by international agreement 
for use of the United States. The Class I stations which operate on 
these channels are designated to render skywave (long range) service, 
as well as groundwave (short range) service. This permits them to 
render wide-area service and thus reach extensive land areas in the 
United States beyond the effective range of any other classes of radio 
stations. The United States has Class I-A priority for 25 stations on 25 
of the 39 channels on which I-A priorities are recognized, and Class I-B 
priority for 34 stations on 20 of the 24 channels on which I-B priorities 
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: 1/ 
are recognized.— 
3. Under the present rules, Class I-A channels with two excep- 
tions are not shared at night by the Class I-A stations with any other 
stations within the continental United States. The Class I-B channels are 
so allocated that the Class I-B stations share the same channel with one 
or more other United States stations and with foreign stations. Thus, 
listeners are afforded a relatively high degree of protection from inter- 
ference in reception of Class I-A stations and a lesser, though substan- 


tial, degree of protection from interference in receiving Class I-B stations. 


~ The apparent summation of 63 channels (39 plus 24) on which I-A or 
I-B priorities are recognized follows from the fact that on three channels 
(640, 1010, and 1540 kc) both I-A and I-B priorities are recognized in 
different countries. The International Agreements designate 60 clear 
channels on which I-A and I-B priorities are delineated. 


[2] 
The skywave (long range) service furnished by clear channel stations is 
the only nightime standard broadcast service now available to approxi- 
mately 25,631,000 persons in an area in the aggregate of about 1,725,000 
square miles, which comprises somewhat more than half the land area of 
the continental United States, with the exception of Alaska and Hawaii. 

4. The fundamental conflict in the proposals for revision of the 
present Rules on clear channel usage lies between sustaining or increas- 


ing the capacity of the Class I stations to render wide-area service and 


increasing the number of stations permitted on these channels. 2/ 


2/ 


— The Committee on Broadcasting of the Institute of Radio Engineers 
published, prior to the adoption of present rules, a report on "The Clear 
Channel in American Broadcasting" in which the following conclusions 
were reached with respect to shared and clear channels. See, e.g., 21 
Proceedings of the Institute of Radio Engineers 5 (1933). 


"1. The field: of the shared channel is to afford broadcast service 
to important detached centers of population, such as our cities and large 
towns. 
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"2. The field of the clear channel is to afford service to those 
vast intervening areas in which the density of population is so low thata 
broadcast service could not otherwise be supported and in addition to a 
Single large center." 


The consequences of increasing the number of shared channels at the 
expense of cleared channels are summarized in the report as follows: 


"1. Decreasing the number of clear channels by assigning addi- 
tional stations (for nighttime operation) to channels now used by only one 
Station at a time would have the effect of affording additional services to 
certain localized urban groups but at the expense of decreasing the serv- 
ice to rural listeners and to those at remote points. 


"2. Increasing the number of clear channels at the expense of the 
shared channels would have the opposite effect, assuming that assign- 
ments for the stations thus displaced could not be provided for on the 
remaining shared channels." 


The principles thus stated in 1933 remain applicable today. 


[3] 
The April 15, 1958 Notice 

5. The April 15 Notice (FCC 58-350) invited commenis on pro- 
posals to open 12 specified Class I-A channels for additional unlimited 
time assignments, to reserve for later determination proposals to in- 
crease power on the remaining Class I-A channels, and to leave un- 
changed the Class I-B channels listed in Section 3.25 (b) of the Rules. 

6. On five of the 12 channels proposed for additional unlimited 
time assignments it was proposed to assign a new directionalized Class I 
station and require the existing Class I station to directionalize, with 
corollary reduction in service, with the result that each station would 
afford mutual protection from interference to the areas served by the 
other. On the other 7 channels it was proposed to assign unlimited time 


Class II stations in underserved areas. 


Tentative Conclusions on the April 15, 1958 Notice 


7. Comments in response to the April 15, 1958 Notice were filed 
by some 60 parties and reply comments were filed by about 44 parties. 


On the basis of the comments which have been filed it is shown that, 
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although permitting the licensing of additional stations, the proposals 
would result in substantial reduction of the existing ground wave and 
skywave service, with the result that substantial new "white areas" 
would be created in which no ground wave service would remain available 
from any station and that other areas would be reduced in the number of 
services received from four, three or two ground wave services to a 
Single ground wave service. In addition, substantial dislocations would 
obtain of present skywave service which would not be fully compensated 
by new operations. Also, we note that, a substantial number of assign- 
ment counterproposals have been made which fail to accomplish any sub- 
stantial increase in groundwave service to white areas. Accordingly, 
it appears desirable in light of the comments to secure additional data in 
response to a further notice before proceeding toward a conclusion of the 
proceeding. 

8. Although the Commission in its April 15, 1958 Notice did not 


invite comments on the question of increased power for Class I stations, 


1a/ 


some parties addressed themselves to it. We do not discount the fact 
that historically the present power limit of 50 kilowatts was determined 

in substantial measure upon early radio equipment, whereas more power- 
ful transmitting apparatus has now become readily available, the use of 
which in the United States could substantially increase the signal strength 
of the present nighttime skywave service on the clear channels and thus 
generally improve the signal-to-interference ration thereof. We observe, 
however, as the record clearly shows, that the scope of the skywave serv- 


ice depends upon many variables including 


Ja/ Other parties indicated their desire to file comments on higher 


power at such time as the Commission invited updated comments on this 
mode of clear channel reallocation. 


[4] 
the type of transmitting antenna and the varying atmospheric noise levels 
as well as the broadcast station power. The record Shows that the most 
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Satisfactory present skyway service does not necessarily coincide with 
the strongest signal areas but is instead realized in those geographic 
areas, with relation to the station, where the absence of intereference, 
of signal fading, and of atmospheric noise permits the use of optimum 
receiver sensitivity for adequate reception. The Commission's Exhibit 
109, herein, which is based on the results of three Industry-Government 
Committees, includes criteria for three grades of skywave service, 
grading off in quality with respect to freedom from noise and interference.’ 
These are all based upon the percentage of nights that radio service is 
realized throughout the entire year and thus weighed down statistically 
by the perturbation of summertime static, the atmospheric noise result- 
ing from the thunderstorms prevalent during the summer months. 


Thunderstorm activity is virtually absent during the winter months ac- 


cording to data on the seasonal distribution of atmospheric noise 4/ which 


Shows reduction of approximately 19 decibels (nearly 100 times) during 
winter months as compared to summer. _It follows that in many areas 
reception is now generally noise-free and satisfactory during winter 
although quite unsatisfactory during summer -- thus depressing the grade 
of service on an annual norm basis -- and that an approximately hundred- 
fold increase in power to five megawatts would be necessary during sum- 
mer months to secure noise-free service equivalent to that now available 
the existing power during the winter months. However, nighttime condi- 
tions extend for several hours more each day during winter at most 
latitudes in the United States, than during summer." Thus nighttime 
skywave signals are of maximum quality at the time when maximum daily 
use thereof can be made. Conversely, during the long summer days, 
the daytime groundwave service 


rr 


3/ 


— Skywave service of a clear channel Station, under Exhibit 109, is 
considered to be limited by the noise from electrical apparatus to the 250 
microvolt per meter contour in rural areas, (Para. B 3(c) (5)) and to 
0.5 millivolt per meter contour in urban areas (Para. F. of Exhibit 109). 
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4/ 


— Noise is highest in summer and lowest in winter at temperature 
latitudes; varies with frequency, decreasing with increasing frequency; 
and varies with geographic location, highest levels being encountered in 
equatorial regions and the lowest levels in the polar regions. Worldwide 
Radio Noise Levels Expected in the Frequency Band 10 Kilocycles to 100 
Megacycles; National Bureau of Standards, NBS Circular 557, August 
1955. 


[5] 


is, on balance, of increasing significance. Already, basically free of 


station interference, groundwave service during these hours has been 
further augmented by the assignment of daytime stations in various parts 
of the country for operation during the hours between local sunrise and 
sunset, and the assignment of increased facilities to unlimited time 
regional and local stations during these hours. As a cumulative result, 
multiple groundwave services are available during daytime hours in most 
areas and there is almost no area to be found within the entire United 
States, excepting possibly Alaska and Hawaii, wherein there is an absence 
of all service meeting the groundwave service standards formulated dur- 
ing the course of the proceedings herein. 

9. Those considerations in our view offset to an extent the argu- 
ments offered in support of authorizing higher power for Class I stations. 
However, before reaching final decision on higher power, we deem it 
appropriate to afford an opportunity for all interested parties to submit 
such additional comments and data as will reflect changed conditions 
Since 1946 when the basic record on this aspect of the proceeding was 
made. 

10. During nighttime hours more than half the land area of the 
United States receives no groundwave service from any stations. 

Termed "white area'’, such is comprised principally of the rural and 
smaller urban communities throughout the U.S. As of May 1947, the 
total amount of "white area" was 1,802,665 square miles which amounted 
to 60.59% of the total land area. Based on the 1940 Census a population 
of 23, 252,000 lived in white areas. Between May 1947 and January 1957, 


Appendix B 
Page 7 


fulltime stations increased from 1,339 to 1,875. The decrease in white 
area, however, has not been significant. The January 1957 white area 
totals 1,725,095 square miles which represents 57.99% of the total land 
area. The population residing therein has increased to 25, 631, 259. 
With reference to geographical distribution, while the bulk of such area 
(74.8%) is located west of the Mississippi River the bulk of the 1957 
population residing therein (18, 277, 835 or 71.3%) lives east of the Mis- 
Sissippi River. None of the figures include Alaska or Hawaii. A map 
of the population distribution according to the 1950 Census is attached as 
Appendix A. 

11. Principal areas with no groundwave service during nighttime 
hours are located in Northern New England, in the more mountainous 
regions of the Middle Atlantic States, throughout the South, in the northern- 
most part of the Great Lakes Area, within the great plains, and in many 
mountainous areas of the West. A map of nighttime groundwave service 
is attached as Appendix B. 

12. The April 15, 1958 Notice stated that there are severe limits 
on the possibilities for reducing white areas by creating new groundwave 
coverage from new or expanded standard broadcast stations. This limita- 
tion is essentially basic due to the necessary limitation on the number of 
channels available for standard broadcasting and the disruptive interfer- 
ence which occurs in such great areas when two or more stations transmit 
during nighttime hours on the same frequency at the same time. Satis- 
factory reception in the presence of interference is limited to those areas 
sufficiently close to a transmitting antenna to receive a signal strong 


enough to buffet out the 


[6] 


ambient interference on the channel. It has been ascertained that the 


service area to interference area ratio (area efficiency) of the generally 
shared (regional) channels is less than one percent, despite the use of 


directional antennas to minimize interference among stations. Thus we 


Appendix B 
Page 8 


conclude that we should limit our consideration, with respect to a shar- 
ing of the clear channels, to the assignment of new stations in specifical- 
ly delineated geographical areas which could be determined upon the basis 
of need for the new or additional service and availability of an assign- 
ment to that area with minimum impact on the existing service under the 
service and interference criteria of Part I hereof. 
The Further Proceeding 

13. In this part (Part III) of the proceeding the Commission will 
give consideration to two:matters. First is amendment of the Rules so 
as to provide for the assignment of new Class II station on each of the 
frequencies listed in Table I attached hereto. Each new Class II station 
on these frequencies would be licensed within a prescribed geographical 
area; viz., within a specified state or within one of two or more jointly 
specified states as set forth completely in Table I attached and also 
shown on the map attached hereto as FigureI. The Class I stations now 
licensed to operate exclusively in the United States on these channels, 
listed in Table I, would continue to operate with 50 kilowatts of power but 
would share operation on the channel with one newly licensed station 


located in the designated area. Each new Station licensed under the 


amended rule would be required to install a directional Betenna 2 


designed to control the direction of radiation of energy in order to pro- 
vide a satisfactory degree of protection from harmful interference to the 
existing service in the United States on these channels. In order to 
secure maximum coverage by the new station each new license would 
authorize operation with not less than 10 kilowatts of power. 

14, The operations of KFAR, Fairbanks, Alaska, on 660 kilocycles 
and of KOB, Albuquerque, New Mexico, on 770 kilocycles are deemed to 
meet the criteria of this notice for purposes herein, with no additional 
assignments on these two channels. These are the two exceptions con- 
cerning channels listed in paragraph (a) of Section 3.25, to which refer- 


ence is made in an above paragraph. 


5/ FCC, Office of Chief Engineer, Technical Research Division, 
T.R.R. Report 1.2.7. September 6, 1957: Suppression performance of 
directional antenna systems in the broadcast band. 
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15. In the case of each of the 23 remain channels, some portion 
or all of the state or states selected for the new Class I assignments 
is more than 1250 miles distant from the existing Class I station on the 
channel. Under this criterion there follows, from the geographical dis- 
tribution of the existing Class I stations, the Suitability of a greater 
number of channel assignments in the western states as compared with 
the central states, and in the central states as Compared with the east- 
ern states; thus other factors being equal, the easternmost state or 
group of states suitable under the criterion is indicated on Table I and 
Figure I in each instance. Consideration has also been given to: 


(1) the need for protection of foreign station coverage, in accordance 


with the North American Regional Broadcasting Agreement and the 
Agreement between the United States of America and the United Mexican 
States concerning Radio Broadcasting in the Standard Broadcast Band; 

(2) the need for adjacent channel interference protection; (3) the selec- 
tion of a state or states in which the particular channel could be assigned 
anywhere within a wide area rather than in only a few limited locations; 
(4) the avoidance of adjacent channel assignments in adjacent states or 

in adjacent groups of states, to avoid interdependence between new assign- 
ments in adjacent regions; and (5) the placement of the new assignments 
in many states rather than multiple assignments in a few states. 

16. There are indicated in the maps attached as Exhibit C examples 
of the general impact upon the present Capacity of the channels for sky- 
wave service resulting from 10 kilowatt directional antenna operation of 
new Class II stations at centralized geographic locations under Table I. 
These are included in the Notice for illustrative purposes only, to show 
the general effect of the assignments listed therein. They should not be 
considered to constitute a determination that the Capacity of these chan- 
nels should be so delimited. A decision on those issues in this proceed- 
ing relating to sharing of channels, as indicated above, will not be reached 


prior to our determination upon the other issues herein. 
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17. As stated above, the Commission has decided to afford all 
interested parties an opportunity, at this stage of the proceeding, to 
provide comments and data concerning proposals that clear channel 
stations be authorized power in excess of the present maximum of 50 
kilowatts. While the Commission is not persuaded, on the basis of the 
present record, that the authorization of higher power would be in the 
public interest, we defer final decision on the proposals for higher 
power until we have an opportunity to review the entire question in 
the light of updated comments and data. 

18. All interested persons are invited to file, on or before 


November 20, 1959, comments concerning: 


[8] 
(1) the plan of assigning new unlimited time stations 
to the clear channels listed on Table I and reflected in 
Figure I, attached hereto. 
(2) the use, by Class I-A clear channel stations, of 
power in excess of 50 kw, under any of the proposals of 
record in this proceeding or any other proposals which 
interested parties may desire to submit. Parties desir- 
ing to do so may incorporate by reference submissions 
made heretofore in this proceeding. 
Comments in reply to the original comments may be filed within thirty 
days from the last day for filing said original data, views, or arguments. 
No additional comments may be filed unless (1) specifically requested 
by the Commission, or (2) good cause for the filing of such additional 
comments is established. The Commission will consider such comments 


prior to taking final action in this matter. The requisite statutory author- 


ity is contained in Sections 4(i) and 303 of the Communications Act of 1934, 


as amended. 
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19. In view of the comprehensive nature of the proceeding herein 
and the desirability of concluding the proceeding as soon as possible it 
is desired that parties submit as much evidence as possible in the exhib- 
its which they plan to submit. All proposals and counterproposals made 
in the comments should supply specific data relied upon to establish the 
need for, and the extent of desired new service which would be provided 
in the particular community or communities affected; and the resulting 
interference limitation arising therefrom upon existing service through 
the confusions of the received signals. 

20. In accordance with the provisions of Section 1.54 of the 
Commission's Rules and Regulations, an original and 14 copies of all 
statements, briefs, or comments shall be furnished the Commission. 

FEDERAL COMMUNICATIONS COMMISSION 


[SEAL] Mary Jane Morris 
Secretary 


Attachments 


Adopted: September 18, 1959 
Released: September 22, 1959 


Appendix B 
Page 12 


Channel 
(ke) 


640 


650 


TABLE I 
New Class If Unlimited Time Assignments on Clear Channels 


Existing Class I Station 
KFI, Los Angeles 


WSM, Nashville 
WNBC, New York 
WMAQ, Chicago 
WLW, Cincinnati 
WGN, Chicago 
WSB, Atlanta 
WIR, Detroit 
WABC, New York 
WBBM, Chicago 


WBAP/WFAA, Fort Worth/ 
Dallas 


WCCO, Minneapolis 
WHAS, Louisville 
WWL, New Orleans 
WCBS, New York 
WLS, Chicago 
KDKA, Pittsburgh 
WBZ, Boston 

WHO, Des Moines 
KYW, Cleveland 
KMOX, St. Louis 
KSL, Salt Lake City 
WHAM, Rochester 
WOAI, San Antonio 


WCAU, Philadelphia 


State in which Class II Assignment 
Proposed 


Pennsylvania or Maryland or Virginia 
or West Virginia 


Montana 

See Par. above 
Idaho 

Utah 

Nevada 
Arizona 

Idaho 

See par. above 
Nevada 
Washington 


California 

Alaska 

Oregon 

North or South Dakota or Nebraska 
Utah 

New Mexico 

Montana or Wyoming 
Oregon or Washington 
Colorado 

California or Oregon 
North of South Carolina 
Wyoming 


New York or Vermont or New Hamp- 
shire or Maine 


Kansas or Nebraska or Oklahoma 
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APPENDIX C 


The relevant provisions of the Communications Act of 1934, as 
amended (47 U.S.C. Sec. 151 et seq.) and the Commission's Rules, at 
the times here relevant, were worded as follows: 


Section 307(b) (47 U.S.C. Sec. 307(b) ) : 


Sec. 307(b) In considering applications for licenses, and modifi- 
cations and renewals thereof, when and insofar as there is demand for 
the same, the Commission shall make such distribution of licenses, 
frequencies, hours of operation, and of power among the several States 
and communities as to provide a fair, efficient, and equitable distribu- 


tion of radio service to each of the same, 


Section 308(a) (47 U.S.C. Sec. 308(a)) : 

Sec. 308. (a) The Commission may grant construction permits 
and station licenses, or modifications or renewals thereof, only upon 
written application therefor received by it: . 


Rule 1.365(a), at the time KSTP, Inc. sought leave to amend the applica- 
cations involved in Dockets 6584 and 6585 (June 1957) was worded 
as follows ?: 

81.365 Amendments of applications. - (a) Any application may be 
amended as a matter or right prior to the designation of such application 
for hearing merely by filing the appropriate number of copies of the 
amendments in question duly executed. Requests to amend an applica- 
tion after it has been designated for hearing will be considered only upon 
written petition properly served upon the parties of record, and will be 
granted only for good cause shown. Such a petition which requests 


either a change in frequency or power must be accompanied by the 


1 Effective February 3, 1958, Rule 1.365(a) became Rule 1.311(b) (1 RR 51:311). 
The last sentence of Rule 1.365(a) was there deleted. 


Appendix C 

Page 2 
affidavit of a person with knowledge of facts as to whether or not con- 
sideration has been promised to or received by petitioner, directly or 
indirectly, in connection with the filing of such petition for amendment. 
If such consideration has been promised or received, the affidavit shall 
set forth in full detail all the relevant facts. A petition to amend an 
application will not be accepted (other than an amendment which is 
merely corrective in nature such as the removal of a named person 
because of death) if it is filed after public notice has been given of 
the issuance of a proposed decision with respect to such application, 
or of a recommended or an initial decision, as the case may be, where 


no proposed decision is to be issued. 


Rule 1.373(h), as amended March 7, 1956, effective March 16, 1956, 
(21 F.R. 1594) and until amended November 5, 1958 was worded 
as follows: 4 
(h) An application will continue to be carried under the same file 
number unless a major amendment is made which involves the substitu- 
tion of a different application. (Examples: Change in station location 
so that essentially a new service area is involved; substitution of new 
parties in the application so that the original applicant no longer holds 


a majority control). 


3 For text of current rule see Rule 1.354(h) (1 RR 51:354(h) ). Significantly 
enough, subdivision (3) of Rule 1.354(h) was added to Rule 1.354(h) on November 
5, 1958 (23 F.R. 8796) — after the Commission released its Decision of September 
5, 1958 in the instant proceeding (presumably to obviate the problems here raised). 
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COUNTERSTATEMENT OF THE CASE 


These appeals involve a further aspec: of the Commission's still 


pending proceedings to determine the permanent frequency assignment of 
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Radio Station KOB in Albuquerque, New Mexico. The matter has been before 
the Court three tines. previously. resulting in a decision in 1951 in Case 
Nos. 10,496 and 10,570 (American Broadcasting Co. v. Federal Communications 
Commission, 69 U. S. App. D.C. 296, 191 F.2d 492) and an order on September 
27, 1956 in Case No. 12,863 (American Brosdcasting-Paramount Theatres, Inc. 
v. Federsi_ Communications Commission, not officially reported but set forth 
at 14 Pike & Fischer, 8.R. 2020). The third case, No. 13,937, was argued 
in 1958 and has been held in abeyance pending disposition of the instant 
appeals (American Broadcasting-Paramount Theatres. Inc. v. Federal Commun- 
ications Commission, Case No. 13,937, orders of May’7. 1958 and January 25, 
1960). Appellant-petitioner, the licensee cf Radio Station WABC on the 
clear channel frequency 770 kilocycles (kc) in New York City, here 
challenges the Commission's action in amending Section 3.25 of its Rules 
to permit the assignment of two Class I stations on 770 kc and its deter- 
mination that the public interest would be served by duplicate Cless I 
operation of Stations KOB and WABC on T10 ke (R, 7277-7434). 

The background of this proceeding is set forth by Judge Washington 
in the first "KOB” case (89 U.S. App. D.C. at 300, 191 F.2d at 495) and 
in Appendix A of the Commission’s Decision (R. 7417-7425). As the Court 
will recall, Albuquerque Broadcasting Company (KOB) commenced operating 
Station KOB in Albuquerque in 1922. It lost its Class I frequency in 


1941 as 3 result of a North American Regional Broadcasting Agreement 


cnansay’ was given a new license to operate on 1030 ke with 10 kilowatt 


power over its protest and the objection of Westingnouse Broadcasting 


Company (the licensee of radio station WBZ on 1030 kc in Boston, 


V/V United States Treaty Series 962, Department of State, 1937; 55 Stat. 
1005. 


eis eH 
Massachusetts), and was subsequently granted a series of special service 


authorizations to operate on 770 kc with 50 kw power day, 25 kw night, 


2/ 
non-directional. By order of March 4, 1941, the Commission directed 


that any renewal of KOB’s license specify 1030 ke and that “consideration 
of the question as to which frequency should be permanently assigned this 
Station be deferred until an appropriate application presents that issue” 
(R.7418). In 1944 KOB filed applications for modification of construc- 
tion permit and license to specify regular Operation on 770 ke with 

power of 50 kw both day and night. Hearings on these applications and 
the proposed amendment of Section 3.25 of the Rules (R. 7420) (Dockets 
6584 and 6585) were begun in 1945, then suspended because of commencement 
of the Commission’s Clear Channel Hearing (Docket 6741) which is still 
pending. 

Following the decision of the Court in American Broadcasting Co. v. 
Federal Communications Commission, 89 U.S. App. D.C. 298, 191 F.2d 492, 
the Commission on May 26, 1955 reopened the record in Dockets 6584 and 
6585 and directed a further hearing on the KOB applications. It likewise 
decided, after hearing, to continue the existing operation of KOB on 770 
ke pending resolution of Dockets 6584 and 6585. By order of September 27, 
1956 in Case No. 12,883 the Court concluded that the latter action did 
not conform to its previous mandate and directed the Commission to take 
effective steps substantially to terminate KOB’s interference to station 
WABC "pending final determination of the use to be made of the frequency 
TT0 kc either in the so-called clear channel proceeding or in the pro- 
ceedings now being conducted pursuant to the Commissions Order of May 26, 


2/ Under Section 3.25 of the Commission's Rules, the frequencies 770 kc 
and 1030 ke are classified as clear channels. 


ee ie 
1955, in reference to the status of Station KOB." On November 26, 1956 
the Commission directed KOB to construct and put into operation a direc- 
tional antenna system to protect WABC's .05 mv/m - 50% skywave contour 
and KOB has been operating on 770 ke with this directional array since 
April 26, 1957. 

The twenty or so issues designated for evidentiary hearing in 
Dockets 6584 and 6585 (set forth in the Commission's Decision at R. 7281 
- 7284) concerned ten different modes of proposed operation by Station 
KOB -- four on the frequency 770 ke and six on 1030 ke (summarized at 
R. 7363-7384 and described in detail at R. 7288-7345). Several issues 


sought to determine what: areas and populations would lose or gain 


/ 
services of Stations KOB, WABC, WBZ and KXA 3 under the various modes 


of operation and what other services were available to such areas and 
populations. There were also issues pertaining to the programming of 
Stations KOB, WABC, WBZ and KXA and the classifications and network 
affiliations of the stations providing other services to the areas and 
populations involved. One of the issues called for a determination as 
to which mode of operation would best comply with Section 307(b) of the 
Communications Act. And, finally, there was an issue, carried over from 
1945, as to whether Section 3.25 of the Commission's Rules should be 
amended to permit a grant to KOB under any of the modes of operation. 
(R. 7285). 

3/ KXA is a Seattle, Washington radio station licensed to operate on 
770 ke, daytime only with power of 1 kw (R, 7292). Although Class I 
operation by KOB on 770 kc would change KXA's privilege of operating 
from sunrise New York to. sunrise Albuquerque, the Commission found that 
the change had no practical effect and was in any event outweighed by 


other circumstances (R. 7401-7402). KXA has not appealed from the 
Commission's decision, 


ee 
Following further hearings on the above issues in 1956 and 1957, 4/ the 
Hearing Examiner issued his Initial Decision on February 3, 1958, looking 
toward amendment of Section 3.25 of the Commission's Rules to "breakdown" 
T70 kc and toward mutual operation of KOB and WABC on 770 ke, both with 


50 kw power and employing a directional antenna designed to protect the 


service of the other as a Class I-B station (R. 7287-7268, 6750-6901) > 


On September 5, 1958 the Commission issued its Decision (R. 7277-7432), 
likewise concluding, after full comparison of the various proposed modes 
of operation, that Class I operation by both KOB and WABC on 770 ke 
(each using a directional antenna to protect the other) would best effec- 
tuate Section 307(b) of the Communications Act and serve the public 
interest. 

In concluding (R. 7403) that “mutual operation by KOB and WABC as 
Class I stations on 770 ke would resuit in a far more fair and equitable 
distribution of radio service, from the standpoint of transmission 
facilities, among the state and communities, than would a similar mutual 
Operation by KOB and WBZ on 1030 kc,” the Commission noted the paucity 
of Class I facilities in the New England and Mountain States as compared 
to the plenitude in the Middie Atlantic States. 9 9+. 0 cele 
a ee ee! 

4/ Om July 11, 1957 the Hearing Examiner, after oral argument, granted 
KOB's petition for leave to amend its applications to reflect the Commis- 
sion’s consent to a transfer of control of Albuquerque Broadcasting 
Company from Time, Inc, and Wayne Coy to KSTP, Inc. On the same date the 
Examiner, on his own motion, reopened the record for the purpose of taking 
evidence as to whether the new owners of Albuquerque Broadcasting Company 
endorsed the evidence previously adduced by that applicant and intended 

to prosecute the KOB applications j(R. 7286-7287), 

5/ For the distinction between Class IB and Class IA stations see n.1 of 
the Court’s opinion in the first "KOB" case (89 U.S. App. D.C. 298, 300, 


191 F.2d 492, 494-495) and Sections 3.21, 3.22, and 3.25 of the 
Commission's Rules. 
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In the’ three Middle Atlantic States (New York, New Jersey, 
and Pennsylvania) there are twelve Class I facilities (evenly divided | 
betucen I-A and I-B), six of which are in New York City (RB. 7403). In the 
six New England States, there are only two Class I stations, both I-B. 

The eight Mountain States (Arizona, Colorado, Idaho, Montana, Nevada, New 
Mexico, Utah, and Wyoming) similarly have only two Class I stations, (one 
each of I-A and I-B) and none in New Mexico, since KOB lost its Class I 
status in 1941 as a result of NARBA. Duplicate Class I operation by 
WABC md KOB on 770 ke would leave the Middle Atlantic States with twelve 
Class I facilities, give’ the Mountain States a third Class I facility, 
and preserve the status quo in the New England States without precluding 
the potential I-A status of 1030 ke, 2/ 

The Commission also concluded (R, 7402) that “only if KOB is restored 
to the status of a Class I-B station would it be enbbled to provide a 
broadcast service even nearly adequate to fulfill the needs of the compara- 
tively greatly underserved populations in the Southwest area” and that 
"from the standpoint of making primary service available ***to ‘white’ 
or comparatively underserved areas, the operation of KOB as a Class I-B 
station on 770 kc would be far superior in every respect to its opezation 
as a Class I-B station on 1030 kc". It found that under the 770 ke Class 
I-B mode of operation, KOB would bring primary service to 364,800 persons, 
@/ The Commission noted that if the 1950 NARBA treaty is ratified, 1030 ke 
would be classified as a I-A channel and as such constitute the only I-A 
facility in the six New England States. Apart from other considerations 
militating against 1030 kc operation for KOB, the Commission stated its 
view that it would be "incongruous in such event to deprive the New 
England States of their only I-A station by assigning KOB to share on 
1080 kc with WBZ in Boston while leaving the Middle Atlantic States with 


six Class I-A and six Class I-B stations” (R. 7403). On February 23, 1960 
the United States Senate ratified this treaty. 


erie 

of whom 156,275 had no other primary service (R. 7394, 7426). The number 
of persons gaining KOB's primary service under 770 ke Ciass I-B operation 
was 160,000 more than the number for its operation Class II on 770 ke and 
over 100,000 more than under Class I-B operation on 1030 ke (R. 7394, 7426). 
Operating on 770 kc as a Class I-B station, as opposed to a Class II 
Station, KOB would provide a first primary night-time service to over 
118,000 more persons, a second such service to 17,360 more persons, and 
a third service to 23,940 more persons (R. 7395, 7398, 7401,7426). 
Furthermore, KOB would provide a secondary service to 744,000 square 
miles, containing slightly more than three million persons; of whom almost 
a million, in over 500,000 square miles, receive no primary service at 
night (R. 7395, 7399, 7426). Operating on 770 ke as a Class II station, 
KOB would provide no secondery service (R. 7426) .2/ 

The Commission recognized (R. 7395, 7426) that Class I-B operation 
by KOB and WABC would require WABC, as well as KOB, to directionalize 
its operation during the hours after sunset Albuquerque time, with the 


result that 390,650 persons in the East would lose the primary nighttime 


/ 
service of wasc,2/ All of such persons receive four or more other 


1/ Under no other mode of operation, except Class I-B on 1030 ke, would 
KOB provide any secondary service (R. 7426, Appendix B). While Class I-B 
operation on 1030 ke would provide KOB secondary service to almost the 

same number of persons as Class I-B operation on 770 kc, it would cause 

a much greater loss of both primary and secondary service by WBZ to persons 
in the East, as well as less gain in, primary service to the Southwest 

area (ibid. ) 


8/ No problem of daytime interference is involved in this proceeding. 

KOB, operating with pewer of 50 kw non- directionally on either 770 ke or 
1030 kc, would neither cause or receive interference from any existing 
station during daytime hours -- sunrise Albuquerque to sunset Albuquerque 
(R. 7385). In its September 22, 1959 Report and Order in the Daytime 
Skywave case, the Commission took no action to afford co-channel Class I-B 
stations mutual protection from daytime skywave interference. 


ae 


nighttime primary services (R. 7398, 7426). Directional WABC operation 


would, moreover, extend its primary service to over 27,000 persons with 


fewer than four other primary services (R. 7398). The Commission 
concluded that the loss to 390,650 persons in the East of one of their 
five or more primary services was outweighed by the greater need of the 
364,600 persons in the Southwest for KOB'’s primary service, constituting 
a first primary nighttime service to over 118,000 and a second or third 
primary service to an additional 41,000 who would not receive service if 
KOB should operate on 770 ke as a Class II station (R. 7396-7398). 

The Commission further took into account the great numerical loss 
of the secondary service of WABC: 13,597,400 persons (62%) in an area of 
291,440 square miles, of which 4,675,300 persons in 123,170 square miles 
do not have any nighttime primary service available (R. 7399). It stated 
that this loss “would be considered seriously detrimental to the public 
interest, were it not for the compelling fact" of "the greater public 
need for the broadcast service of KOB”" (ibid.). None of the area which 
would lose the secondary service of WABC receives fewer than 19 secondary 
services and at least 75% receives a minimum of 20 such services (R. 7399). 
The Commission concluded that the loss to thirteen million people in the 
Eastern area of 291,440 square miles of one of nineteen or more secondary 
services was substantially offset by the gain of KOB secondary service to 
three million people in the much larger Western area (744,000 square miles) 
who would then have a minimum of three and a maximum of twelve secondary 
services (ibid.). Moreover, deeming the provision sf a first primary 
service to as many people as possible of particular importance (RB, 7396- 
7397, 7399, 7400-7401), the Commission stated (R. 7401): 


* * * /T/ne provision of a first primary 
service to more than 118,000 persons -- the 


220% 
population which would receive such service 
nighttime with KOB operating on 770 ke as a 
Class I-B station but which could not be served 
by its operation on 770 kc as a Class II 
station -- enormously outweighs the loss of a 
secondary service, which is one of at least 19 
such services available to several million 
persons. The fact that much of this large 
population is without nighttime primary service 
is of course unfortunate. However, from a 
realistic standpoint, it does not appear that 
this condition would be in fact materially 
worsened by the loss of one of 20 or more 
secondary services. 

Considering, in addition, the programming and network affiliations 
of the stations involved (R. 7404-7406, 7357-7378), the Commission found 
nothing of sufficient significance to change its engineering determination 
as to the proper solution of the "KOB problem" (R. 7406). It recognized 
that the loss of one of the only two ABC secondary services presently 
available to large areas of the country was unfortunate (R. 7406). But 
it decided that this circumstance was outweighed by the greater need for 
the service of KOB in the Southwest and the undesirability of haying the 
loss of service in the East be at the expense of WBZ since the latter has 
no network affiliation and its program service, of value to listeners 
generally, is completely unduplicated (ibid.) As the Commission further 
stated (R. 7382, 7406), in the resolution of an allocation problem such 
as this, involving the permanent assignment of facilities to vast areas 
and populations, programming #né@ network factors must necessarily be of 


secondary importance compared te engineering considerations. For pro- 


gramming, and to a lesser extent network, factors are essentially 


transitory and subject to change at the will of the broadcaster, whereas 
engineering facts as to areas and numbers of services are relatively 


permanent (R. 7382, 7406), 
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In view of the foregoing and the entire record in this proceeding, 
the Commission concluded that the public interest would be served by 
amending Section 3.25 of its Rules to permit the assignment of two Class I 
stations on 770 ke and issued an order to that effect (R. 7410-7415, 7433- 
7434). Instead of reclassifying 770 ke as a Class I-B channel, the 
Commission decided to keep the Class I-A designation in order to retain 
the higher degree of protection other countries have agreed under NARBA 
to afford Class I-A channels (R. 7410-7411). Noting further that the 
expiration dates of the licenses of KOB and WABC were October 1, 1959 
and June 1, 1960, respectively, the Commission decided that the "continu- 
ation of these authorizations without modification to those dates 
presents a practical solution to a problem involving the public interest 
in the continuity of broadcast service” (R. 7412). It accordingly granted 
Albuquerque Broadcasting Company leave to amend its application for 
modification of construction permit to specify nighttime operation of 
KOB on 770 ke with 50 kw power, employing a directional antenna with the 
parameters specified at |R. 7294-7295; granted appellant-petitioner leave 
to file an application for authority to directionalize the operation of 
WABC on 770 kc; and directed appellant to file its application for 
renewal of the license of WABC by July 1, 1959 in the event that appellant 
chose to exercise its right to apply for renewal of the terms of its 
present authorization (R. 7415, 7412-7414). The Commission further pro- 


vided that the proceedings would remain open for consideration of “such 


further adjudicatory matters as may be based upon tie orders herein 


directed to Stations KOB and WABC” (R, 7415). 
Pending consideration of a Petition for Rehearing subsequently 


filed by WABC (R. 7442-7486) the Commission extended the time within 


a. TP 
which WABC was required to file its renewal application until 30 days 
after disposal of the Petition (R. 7627-7628). In a Memorandum Opinion 


and Order (R. 7646-7650) released on September 8, 1959 the Commission 


denied rehearing, but clarified its 1958 Decision to provide that KOB 


would not be authorized to start operating in the new manner prior to 
June 1, 1960 (R. 7650). KOB has filed an amended application in accord- 
ance with the leave granted by the Commission's Decision. WABC has 
filed, instead, an application for renewal of its presently authorized 
operation. To date, the Commission has taken no final action on either 


of these applications. 


COUNTERSTATEMENT AS TO JURISDICTION 

Case No. 15,399 is a Section 402 (b) appeal from, and Case No. 
15,400 is a Section 402 (a) petition for review of, the Commission's 
Decision of September 1958, its concurrently issued order amending Sec- 
tions 3.25 and 3.182 of the Rules, and the Memorandum Opinion and Order 
of September 1959 denying reconsideration. Insofar as review is sought 
in Case No. 15,400 of the Commission's rule-making action amd the 
Decision of September 1958 and Opinion of September 1959 setting forth 
the reasons therefor, this case is properly before the Court. Columbia 
Broadcasting System v. United States, 316 0.S. 407; Federal Communications 
Commission v. American Broadcasting Company, 347 U.S. 284; United States 
v. Storer Broadcasting Co., 351 U.S. 192, 196-200; and see argument, 
Point C, infra. However, since the Commission has taken no final 
licensing action granting er denying any application and such action 
awaits determination of the pending applications filed by KOB and WABC, 


Case No. 15,399 must be dismissed.. The appeal brought under Section 


Sree 


402 (b) patently does not fall within any of the eight subdivisions 


thereof, nor is it ancillary to any such final licensing action. See 


t litan Television Company v. United States, 95 U.S. App. D.C. 326, 
327, 221 F. 2d 879, 880. 
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SUMMARY OF ARGUMENT 


The Commission's action in amending Section 3.25 of its 
Rules to permit the assignment of two Class I stations on 
770 ke in order to provide more radio service to the compara- 
tively underserved Southwest, is a valid and proper exercise 
of its broad rule making authority under Section 303, 307(b) 
and 4(i) of the Communications Act. Petitioner's argument 
that the Commission could not properly “break down" 770 ke 
prior to resolution of the Clear Channel hearing, is fore- 
closed by WJR, The 1 Station v. Federal Communications 
Commission, 337 U.S. 265, 272, and Coastal Bend Television Co. 
vy. Federal Communications Commission, 98 U.S. App.D.C. 251, 
255, 234 F. 2d 686, 690. The Commission's exercise of its 
settled discretion has a reasonable basis here in the necess- 
ity for prompt action to alleviate the service shortages of 
the Southwest and the difference in issues between the two 
proceedings. While the possibility that the Commission might 
take some different action in the Clear Channel Hearing would 
not render the instant action improper, the KOB and Clear 
Channel proceedings are entirely consistent. The Commission's 


related refusal to turn the KOB proceeding into a miniature 


Clear Channel hearing through consideration of other clear 


channels, likewise did not exceed the limits of its discretion. 
The programming issues designated for hearing, and the 


Commission's consideration of network and programming matters, 


et 


were adequate and proper. The Commission reasonably deter- 
mined in 1955 that such information should be kept within 
bounds helpful and pertinent in reaching a decision with 
respect to what is basically an allocation matter. The 
Commission did not err in excluding certain social and eco- 
nomic evidence of slight decisional value, which petitioner 


offered. 


The Commission did not infringe petitioner's proced- 


ural rights under the Act. Petitioner was not accorded a 
formal “show cause" hearing, in addition to its partidpation 
in the lengthy hearing held, because the Commission took no 
action to modify WABC’s license within the meaning of Section 
316 of the Act. The Commission's decision to postpone the 
effectiveness of the instant rule change, instead of modify- 
ing WABC*s current license by means of the requisite statu- 
tory procedures, was a proper exercise of its statutory 

powers and was not prejudicial to petitioner. Petitioner's 
hearing rights with respect to its license are fully protected 
by the provisions of Section 307(d) of the Act. 

The amendment of Section 3.25 of the Rules is not invali- 
dated by the Commission's refusal to terminate the proceedings 
in Dockets 6584 and 6585 following amendment of the KOB appli- 
cation to reflect two transfers in the ownership of Albuquer- 
que Broadcasting Company. The interest of the public in the 


Southwest in regaining the needed Class I service of 


Station KOB is continuing and independent of the particular 


ownership of the station. Moreover, the sui generis nature 


of the KOB problem appropriately distinguishes the Commis- 
sion's policy against entertaining other applications for 
"break downs" of clear channels in advance of the Clear 
Channel hearing. The Commission's action here is not 
contrary to the applicable provisions of its Rules: govern- 
ing the mid-hearing amendment of applications, and is 


otherwise proper. 
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ARGUMENT 

THE AMENDMENT OF SECTION 3.25 OF THE 

RULES WAS A PROPER EXERCISE OF THE 

RULE MAKING POWER OF THE COMMISSION 

The Commission's action in amending Section 3.25 of its Rules to 

permit the assignment of two Class I stations on 770 ke in order to pro- 
vide more radio service to the comparatively underserved Southwest, is a 
valid and proper exercise of its rule making authority. It is clear 
that the substantive concern of Congress in Section 307 (b) and through- 
out the Communications Act (e.g. Section 1) was to obtain, through 
Commission action, a “fair, efficient, and equitable distribution of 
radio service to each" of the "several States and communities." To 
effectuate this important element of the public interest the Commission 
is given broad authority by Section 303 to classify radio stations, pre- 
scribe the nature of the service to be rendered by each class of station 
and each station within any class, determine the location of classes of 
stations or individual stations, and establiak areas and zones to be 
served by any station. Sections 303 (f) and (r), as well as Section 4 


(i), grant plenary authority to the Commission to carry out the substan- 


tive provisions of the Act by promulgating rules. National Broadcasting 


Company v. United States, 319 U.S. 190, 218-219; United States v. Storer 
Broadcasting Co., 351 U.S. 191, 202-203. 

The Commission’s determination that the public interest would be 
served and the purpose of Section 307 (b) effectuated by a rule allowing 
the assignment of a Class I station on 770 ke in Albuquerque as well as 
in New York, is both reasonable and fully supported by: the record. The 
undisputed facts, summarized supra, pp. 5-6 , establish that the 
Southwest area of the country is at a comparative disadvantage with the 


East, and particularly the Mid@le Atlantic States, in terms of primary 


SATs 
and secondary radio service and Class I radio transmission facilities. 
Class I operation by Stations KOB and WABC on 770 ke would give the eight 
Mountain States a third Class I facility (leaving the three Middle Atlantic 
States with twelve), would bring primary service to 364,800 persons (the 
only primary service at night to over 118,000 and a second or third such 
service to 41,000), and would provide secondary service to some three 
million people residing in 744,000 square miles in the Southwest (bring- 
ing their secondary services to a minimum of three and maximum of twelve). 
The Commission considered the consequent loss of service in the East 
during the hours after sunset at Albuquerque, concluding within its compe- 
tence that the loss of one of five primary services by an approximately 
equal number of Easterners, and of one of nineteen or more secondary 
services ly a substantially larger number, was outweighed by the greater 
need of persons in the Southwest for primary and secondary service. 

Petitioner does not challenge the Commission's finding that the 
Southwest has a "great or substantial need" for additional service or its 
conclusion (R. 7411) that the public interest requires restoration of 
Station KOB to the Class I position it once occupied. Nor does peti- 
tioner contest the Commission's determination that Class I operation by 
KOB and WABC on 770 ke would better effectuate Section 307 (b) and the 
public interest than any of the nine other proposed modes of operation 
on 770 ke or 1030 ke which were the subject of yoluminous evidence and 
extensive Commission consideration in this proceeding. Petitioner urges 
principally (Br. 19-42) that the Commission could not properly amend its 
Rules to "break down" 770 ke without first resolving the pending Clear 


Channel proceeding ‘Docket 6741) or giving consideration to other clear 


channels in the instant proceeding. In addition, petitioner alleges 
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three subsidiary errors, which are said to contribute to the ultimate . 
error. We submit that an examination of these alleged errors, both 


major and minor, shows that each is without substance. 


A, The Commission Hid Not Exceed the Limits of Its 
Allowable Discretion in Declining Either to 
Defer Action on 770 kc Pending Resolution of the 
Clear Channel Proceeding or to Consider Other 
Clear Channels in the Instant Proceeding 


Petitioner's persistent suggestion that the Commission could not 


properly act on one clear channel until it had disposed of long pending 


rule making with respect to clear channels generally, is forgclosed by 


WJR, The Goodwill Station v. Federal Communications Commission (337 U.S. 
265, 272, affirming on this point 84 U.S. App. D.C. 1, 6, 174 F. 2d 226, 


231) and Coastal Bend Television Co. v. Federal Communications Commission 
(96 U.S. App. D.C. 251,/255, 234 F. 2d 686, 690). As the Supreme Court 
stated in rejecting the, analagous contention of another clear channel 
station in WIR (337 U.S. at 272): 


At the outset we note our complete agreement with 
the Court of Appeals that the Commission was under 
no duty to WJR to postpone final action on the 
Coastal Plains permit until it had disposed of the 
clear channel proceeding. As the Court pointed out, 
WJR had no vested right in the "supposititiousveen- 
tualities” that the Commission at some indeterminate 
time might modify its rules governing clear channel 
stations. Furthermore, this judicial regulation 

of an administrative docket sought by WJR "would 
require /the Court of Appeals/ to direct the order 
in which the Commission shall consider its cases." 
And this, as the Court said, it "cannot do." 

"Only Congress could confer such a priority.” 
Federal Communications Commission, v. Pottsville 
Broadcasting Co., 309 U.S. 134, 154. 


And this Court “clearly should not compel the Commission to delay existing 
adjudicatory proceedings conducted in accordance with the statute and 


valid regulations thereunder in order to await the outcome of rule-making 
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proceedings.” (Coastal Bend, 98 U.S. App. D.C. at 255; 234 F, 2d at 690). 
The circumstance that the instant adjudicatory proceeding 

combined both the licensing and the rule making functions of the 
Commission, dees not detract from the force of the foregoing decisions. 
As indicated supra, KOB’s 1944 application for modification of license to 
authorize full time operation on 770 ke in Lieu of 1030 kc, was incon- 
sistent with the provision in Section 3.25 of the Rules that only one 
Class I station would be assigned on 770 kc. Properly exercising its 
discretion to determine whether the Rule should be waived or amended 
under the circumstances (United States v. Storer Broadcasting Co., 351 
U.S. 191, 205), the Commission ordered a hearing on the KOB application © 
and, in this proceeding in which WABC participated fully, added an issue 
as to "whether Section 3.25 of the Commission's Rules should be amended 
so as to permit the operation of Station KOB as proposed in fits/ appli- 
cation” (R, 7420). Federal Communications Commission v. National Broad- 
casting Company, Inc. (KOA), 319 U.S. 239, 242-246. While the Commission 
has power to distribute and classify frequencies on a nationwide basis, 
power is also conferred by Section 307 (b) to distribute frequencies in 


response to individual applications, Logansport Broadcasting Corporation 
v. United States, 93 U.S. App. D.C, 342, 344-345, 210 F, 2d 24, 26-27. 


As the Court there ruled (93 U.S. App. D.C, at 345, 210 F. 2d at 27): 


The fair interpretation of Sections 303 and 
307 (b), when read together, is that the 
Commission may dlocate channels among commun- 
ities either by passing upon specific appli- 
cations or by way of rule making. Situations 
are not infrequent in which an administrative 
agency can properly proceed either through 
rule making or adjudication; in such a case, 
the choice "is one that lies primarily in the 
informed discretion of the administrative 
agency." Securities and Exchange Commission 
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v. Chenery Corporation, 332 U.S. 194, 203 (1947). 

Moreover, the Commission clearly has power to take rule making action 
designed to improve the distribution of frequencies to individual areas 
and communities while considering over-all measures to improve nation- 
wide frequency distribution. WIRL Television Company v. United States, 

U.S. App. D.C. , 253 F. 2d 863, remanded on other grounds 
pursuant to 358 U.S. 51; Van Curler Broadcasting Corp. v. United States, 
98 U.S. App. D.C. 432, 236 F. 2d 727, cert. den., 352 U.S. 935. 

Accordingly, so "long as the Commission's action in such an 
area of discretion has a reasonable factual and legal basis, [the Court/ 
may not overturn it" (Coastal Bend supra, 98 U.S. App. D.C. at 255; 234 
F, 2d at 690). We show below that the Commission's choice of action here 
rests on reasonable considerations and that petitioner's charge of arbi- 
trariness is not well taken. 

The Commission's refusal to postpone action in the KOB proceed- 
ing pending resolution of the Clear Channel hearing rests on the “necessity, 
as pointed out by the Court of Appeals, for arriving at an expeditious 
solution of the 'KOB problem'" and the Commission’s view that such problem 
is unique and distinguishable from the broader problems to be resolved in 
the Clear Channel proceeding (R. 7408, 7411, 7381). When KOB lost its 
frequency in 1941 as a result of NARBA, it was one of the very few Class 
I stations in the Southwest. The Commission’s conclusion (R. 7411) that 
the public interest and Section 307(b) require it "to restore Station KOB 
to the position it once occupied so as to bring its service to areas in 
great or substantial need thereof", is uncontested. The same public 


interest considerations have likewise necessitated a prompt resolution of 


the more urgent KOB problem since 1956 when the Commission, in compliance 
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with the Court's mandate, ordered KOB to directionalize its speci ly 
authorized operation on 770 ke so as to relieve the interference with 
Station WABC. For while there is no longer any infringement to WABC's 
procedural rights under the Act, KOB’s curtailed operation -- completely 
unprotected from interference by WABC -- is not affording the Southwest 
the service required in the public interest. 

Apart..from the propriety of prompt action to alleviate the service 
shortages of the Southwest. the Commission's decision not to await the 
outcome of the Clear Channel hearing also has reasonable support in the 
difference in issues, The Commission emphasized (R. 7381, 7411) that its 
decision to put two Class I stations on 770 ke was grounded in the unique 
origin, history and development of the KOB problem and that it did "not 
follow therefrom that similar “break downs’ of other clear channels, on 
behalf of other applicants, would de in the public interest or should be 
considered by the Commission.” Whereas the KOB proceeding is concerned 
with effectuating a distribution of clear channels contemplated since 
1940, the Clear Channel proceeding -~ initiated in 1945 and still unre- 
solved -- has to do with how to achieve a more efficient nationwide use 
of clear channels generally (Pet. br., App. A, pp. 1-2). 

The complex and vexing problems and issues in the latter proceeding 
are summarized in the Commission's Further Notice of Proposed Rule Making 


of April 15, 1958, and the Third Notice of Further Proposed Rule Making 


‘97 See Jacksonville Journal Co. v. Federal Communications Commission, 
101 U.S, App. D.C, 12, 15, 246 F. 2d 699, 702; Bakersfield Broadcasting 
Company v. United States, U.S. App. D.C. . F. 2d . Case No. 


18,541 affirmed May 14, 1959; American Broadcasting Company, Inc. v. 
Federal Communications Commission, 89 U.S. App. D.C. 298, 306-307 . 191 


F, 2d 492, 501-502. 
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of September 18, 1959, both of which are set forth in full in the appendices 
to petitioner's brief. While numerous and diverse approaches to the | 
problem of improving clear channel service have been advocated in that 
proceeding, the fundamental conflict appears to revolve around whether it 
would be preferable to authorize some Class I stations to use super-power 
or to increase the number of stations permitted on these channels. In 
1958, the Commission tentatively concluded that it might serve the public 
interest to authorize super-pwer on some clear channels (not including . 
770 ke or any other New York or East Coast clear channel) and additional 
Class I stations on others. (Pet. Br., App. A., pp. 14-25, 28-38). In 


1959 the Commission decided, again tentatively, against any super-power 


and in favor of additional Class II stations on most of the clear channels 


(Pet. Br., App. B, pp. 4-6, 8, 12). 

The possibilities that the Commission may ultimately take no action 
as to other clear channels, or authorize super-power, or increase the 
number of stations permitted on clear channels in a manner different from 
that contemplated in the rule amendment as to 770 kc, do not render the 
instant action improper. WJR, supra, 337 U.S. at 272; Jacksonville 
Journal, supra, 101 U.S. App. D.C. at 15, 246 F. 2d at 702. As this 
Court recognized in its WJR opinion (84 U.S. App. D.C. at 6, 174 F. 2d 
at 231), petitioner "has no present rights in these supposititious even- 
tualities." Moreover, petitioner's status as licensee of one of a number 
of clear channels obviously affords it no immunity from the regulatory 
authority of the Commission or any right of paralle! treatment where, as 
here, the Commission determines for good cause that disparate treatment 
would best serve the public interest. See Sections 301 and 304 of the 


Communications Act, Federal Radio Commission v. Nelson Brothers Bond and 
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Mortgage Company, 289 U.S. 266, 282; and the cases cited p-18-20 , supra. 


It should be noted, however, that the Commission's actions in the 
KOB proceeding and the Clear Channel proceeding are entirely consistent. 
In its Further Notice of Proposed Rule Making of April 15, 1958, the 
Commission proposed to authorize additional Class I stations on five clear 
channels, including 770 kc (Pet. Br., App. A., pp. 21-22). While speci- 
fying a proposed new location in the West for the new Class I assignment 
for four of these channels, the Commission designated the new assignment 
for 770 kc as "Undetermined" (Pet. Br., App. A., p. 22). The Commission 
explained its action as follows (Pet. Br., App. A, pp. 34-35): 


"The Commission cannot properly anticipate in 
the instant proceeding the decision it will reach in 
the KOB adjudicatory proceeding. We note, however, 
for the purposes of the instant rule making pro- 
ceeding, that the assignment of KOB to either 770 kc 
or 1030 ke would be fuily consistent with the 
general scheme of reatlocations proposed herein. As 
stated above, the use of 1030 kc, which is a Class 
I-B channel, is permitted under the present rules. 
Alternatively, the use of 770 ke for an unlimited 
time station at Albuquerque would help to implement 
the objectives of the scheme of reallocations pro- 
posed herein in a manner consistent with the action 
contemplated for the other Class I-A channels, 
particularly those similarly situated in the north- 
eastern portions of the United States. 


"In these circumstances, taking into account 
the special problems growing out of the history of 
the KOB proceeding, we go no further in the instant 
proceeding at this state, than to note the desira- 
bility of assigning a new Class I station on 770 ke 
in a western state where the need is greatest for 
such a new assignment, and where it would be 
sufficiently removed from New York to minimize loss 
of service from directionalizing the present New 
York station, We leave for determination in the 
KOB adjudicatory proceeding the question whether 
KOB should be licensed to operate unlimited time at 
Albuquerque on 770 ke or on 1030 kc, and under what 
conditions. Should it be decided in the KOB 
proceeding that it would be preferable to license 
KOB for unlimited time operation on 1030 ke, it 
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would then bei appropriate, and consistent with the 
reallocations' proposed herein, to make 770 ke avail- 
able for assignment in some other western city, and 
we herein propose to do so in that eventuality. 
Conversely, if 770 ke were selected for Albuquerque, 
1030 ke remains available under the existing rules 
for a similar Class I assignment elsewhere." 


Thus, when the Commission continued its consideration of the use of 770 


ke for an unlimited time station in a Western City after reactivating the 


Clear Channel proceeding, it was taking action which would "help implement 


the objectives of the scheme of reallocations proposed” in the April 
Notice and action which it proposed to do in the Clear Channel proceeding 
in any event. There is, therefore, no valid basis for petitioner’s claim 
that the Commission was arbitrary and capricious in continuing the KOB 
proceeding after reactivating the Clear Channel proceeding. 

In the Third Notice of Further Proposed Rule Making in the Clear 
Channel proceeding, released on September 22, 1959 following the denial 
of reconsideration of the KOB decision, the Commission proposed to assign 
a new Class II station within a prescribed geographical area on each of 
23 clear channel frequencies, not including 770 ke (Pet. Br., App. B, 


10/ 


pp. 8, 12).~ The Commission therein stated (id.): 


The operation of KFAR, Fairbanks, Alaska, on 660 
kilocyclies and of KOB, Albuquerque, New Mexico, 
on 770 kilocycles are deemed to meet the criteria 
of this notice for purposes herein, with no 
additional assignments on these two channels. 


While the Commission's proposals with respect to the 23 channels vary 
somewhat from the rule amendment as to 770 kc, there is presently no 
inconsistency between the two proceedings insofar as the use of the 
10/ The addition of a Class II station on these frequencies would not 


necessitate directionalization on the part of the dominant station 
(Pet. Br., App. B, p. 8). 
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frequency 770 ke is concerned. The action already taken in the KOB pro- 
ceeding is deemed by the Commission to be a satisfactory effectuation of 
the purposes of the Clear Channel Proceeding. And its proposal to take 
no additional action with respect to 770 kc in the Clear Channel pro- 
ceeding accords in turn with its determination in the KOB proceeding that 
Class II operation by KOB on 770 ke would not serve the public interest 
since it would deprive some three million persons in the Southwest of 
needed secondary service and 118,000 of their only primary nighttime 
service (supra, p.7), 

Petitioner challenges the foregoing reasonable bases for the 
Commission's refusal to delay the KOB proceeding by asserting that the 
Court’s 1951 and 1956 mandates did not compel the Commission to determine 
a permanent assignment for KOB prior to the Clear Channel proceeding and 
that Dockets 6584 and 6585 have been transformed, to its prejudice, from 
a proceeding to carry out the Court‘s mandates into one to determine a 
permanent assignment for KOB. While we believe the first assertion to 
be immaterial and the second inaccurate, sofie preliminary discussion 


seems warranted as to the difference between the matters involved in 


Dockets 6584 and 6585 and those previously at issue before the Court. 


Dockets 6584 and 6585, which long antedate the Court’s 1951 mandate, 
have in fact been concerned since their inception with the question of a 
permanent assignment fox KOB. In its order of March 4, 1941, the 
Commission stated that "consideration of the question as to which fre- 
quency should be permanently assigned this station be deferred until an 
appropriate application presents that issue" (R. 7418). On February 3, 
1944 KOB filed applications for modification of construction permit and 


license to specify regular operation on 770 ke (R. 7420, B5-MP-1738). In 
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designating these applications for hearing in Dockets 6584 and 6585, the 
Commission clearly indicated the permanent nature of the assignment by 
including an issue to “determine whether Section 3.25 of the Commission's 
Rules should be amended so as to permit the operation of Station KOB as 
proposed” in its applications (R. 7420). 

The cases giving rise to the 1951 and 1956 mandates of the Court 
(Case Nos. 10,496, 10,570, and 12,883), on the other hand, did not invoive 
any question as to a permanent assignment for KOB. They concerned the 
series of special service authorizations under which KOB was operating on 
770 ke non-directionally pending resolution of Dockets 6584 and 6585. 

The Court held -in Case Nos. 10,496 and 10,570 that this operation was in 
derogation of petitioner's procedural rights under Section 316 (then 312 b)) 
of the Communications Act and that the pendency of the clear channel 
proceeding was no excuse for maintaining KOB’s infringing operation 
indefinitely. (89 U.S. App. D.C, at 306, 191 F, 2d at 501). . The 
Court further held in Case No. 12,883 that the Commission could not con- 
tinue such infringing operation pending the resolution of Dockets 6584 


and 6585, which had been reopened for further expedited hearing pursuant 


to the Commission's order of May 26, 1955 (Order of the Court dated 


September 27, 1956). Petitioner concedes that (Br. 26-27, 28) the Court's 
mandates were executed when KOB instailed its protective directional 
array pursuant to the Commission's order of November 26, 1956. 


We agree, of course, that the Court did not, in its 1951 or 1956 


mandates, direct the Commission to determine KO2's permanent assignment 
in Dockets 6584 and 6585 in advance of a decision in the Clear Channel 
proceeding. Perhaps more to the point, however, is the fact that the 


Court not only did not preclude the Commission from so doing but expressly 
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looked toward such action by the Commission. While careful not to invade 
the discretionary powers of the Commission, the Court noted the undesira- 
bility of agency inaction. in its 1951 decision and suggested as a possible 
course, the reactivation of Dockets 6584 and 6585 te determine KOB's perm- 
307,n.11, 191 

anent authorization (89 U.S. App. D.C. at/F. 2d at 501, n.11). The 
Court stated (id.): 

For example, there has been a lengthy record 

compiled before the Commission with regard to 

the frequency on which KOB should permanently 

be authorized to operate. If it is out of 

date, bringing it up to date to cover current 

issues should not be difficult. 
Similarly, the Court's order of September 27, 1956, directing the Commission 
to take prompt steps to relieve the impingement on WABC, also recognized 
that a final determination of the use of the frequency 770 kc could be 
made "either in the so-called Clear Channel Proceeding or in the proceed- 
ings now being conducted pursuant to the Commission's Order of May 26, 
1955" in Dockets 6584 and 6585, 

Petitioner’s basic complaint would seem to be that the Commission 
could not reasonably proceed with Dockets 6584 and 6585 in advance of.a 
Clear Channel decision because it had previously been of the view that 
the KOB applications should be held in abeyance. But, we submit, the 
claimed "about face" is merely a different response to a change in circum- 
stances. In 1946 when the Commission deemed it more appropriate to defer 
action on the KOB applications, the Clear Channel proceeding had just 
been initiated, the type of measures which might be adopted to improve 
clear channel usage was entirely uncertain, and there was no indication 


that the Clear Channel proceeding would not be resoived within a reason- 


ably short time. Moreover, the service needs of the Southwest did not 


appear to necessitate expeditious action on KOB's applications 


=96 ‘= 
Since the Commission believed, prior to the Court’s 1951 
decision, that the special service authorization for 770 kc 
operation, under which the Southwest was receiving extensive 
service from KOB, was a proper interim device pending con- 
clusion of the Clear Channel case. 

In its 1955 Memorandum Opinion and Order directing 
further hearing on the KOB applications, the Commission noted 
the ten year delay occasioned by its action in tying the 
KOB proceeding to the Clear Channel hearing and decided 
“in view of the history" to "take all steps possible to 
expedite action in this proceeding.” (R. 2967-2974, 12 Pike 
& Fischer, R.R. 583, 587-589). In April 1958 when the Clear 
Channel proceeding was reactivated, KOB's service to the 
Southwest was substantially curtailed by the directionaliza- 
tion ordered by the Commission pursuant to the Court's mandates. 
Further, the record in the KOB proceeding had already been 
closed, the Hearing Examiner had issued an initial decision 
looking toward Class I operation by KOB on 770 kc, and the 
Commission had tentatively concl uded in the Clear Channel 

proceeding that the "use of 770 ke for an unlimited time sta- 
tion at Albuquerque would help to implement the objectives 
of the scheme of reallocations proposed herein in a manner 
consistent with the action contemplated for the other Class 


I-A channels, particularly those similarly situated in the 


northeastern portions of the United States" (Pet. Br., App. 


A, p. 35). 
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In view of the changed circumstances and the general 
public interest in the expeditious dispatch of administra- 
tive proceedings (Section 4(j) of the Communications Act), 
the Commission*s decision that it would be appropriate to 
determine the use of the clear channel 770 ke in advance of 
the clear channel proceeding is reasonable and not rendered 
invalid because the Commission had previously held a contrary 
view. As the Commission pointed out (R. 7649), "The general 
public interest in a speedy resolution of this problem 
* * * continues whether under so-called ‘Court pressure’ or 
not." Federal Communications Commission v. WOKO, Inc., 329 
U.S. 223, 227-228; cf. National Labor Relations Board v. 
Seven-Up Bottling Company, 344 U.S. 344, 350-352. Nor did 
the Commission abuse its discretion in declaring the rule 
amendment on 770 ke final. The fact that the Commission's 
conclusions as to 770 ke in the KOB proceeding are, like 


any other final action, subject to modification if a different 


conclusion should dro appropriate as a result of its 


determination of the Clear Channel proceeding, does not give 
petitioner any “present rights in such supposititious 
eventualities" (WJR, supra). 

Accordingly, we submit that the Commission's refusal to 
further delay action on KOB pending a decision of the still 
unresolved Clear Channel proceeding, is a valid exercise of 
its discretion, The Commission's related refusal to enlarge 


the issues in the KOB proceeding sO as to consider other 


=(30i-s 
channels likewise did not exceed the limits of its discretion. 
It should be noted that petitioner's statement (Br. pp. 28- 
35) of the reasons for that refusal, as the Commission pre- 
viously pointed out in its Memorandum Opinion and Order of 
September 8, 1959 denying reconsideration (R. 7649); “does 
not farly paraphrase our reasoning in our Memorandum Opinion 
and Order of May 26, 1955 (20 FR 3864) and March 21, 1956 (13 
RR 861) wherein we have previously considered the requests for 
enlargement." The reason there given by the Commission and 
repeated in its Decision of September 1958,was as follows 
CR. 7408): 


To consider, as WABC suggests, the possible 
use of other clear channels clearly brings up anew 
the issue of including a miniature Clear Channel 
hearing within the subject KOB proceeding. In the 
Commission's opinion, consideration of other clear 
channels in this matter is clearly a reattachment 
of the subject proceeding to the voluminous and 
complex Clear Channel hearing, and the only hope 
for solution of the KOB problem, short of a simul- 
taneous decision in the Clear Channel proceeding, 
requires the Commission to restrict its considera- 
tion to the two frequencies which have been directly 
involved since the problem first arose in 1941. 
Whatever equities there are for considering other 
clear channels, and there are some, they are dwarfed 
by the compelling need for the earliest termination 
of this proceeding possible, consistent with a 
fair and judicious hearing and decision. Accord- 
ingly, WABC’s issue to investigate the possible 
use by KOB of other clear channels must be denied. 


The Commission properly concluded that consideration of 
other clear channels would amount to the same thing as delay- 


ing the KOB proceeding for the Clear Channel case. The 


exgensive evidence and findings which the parties and the 
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Commission deemed necessary for any adequate comparison of the 
consequences on the public interest in the use of one of two 
frequencies in a single Southwest city, is demonstrated by 
the voluminous record and findings in the instant case. Con- 
sideration of the five additional frequencies suggested by 
petitioner would compound the evidence, pleadings, and find- 
ings deeordbagit. In addition, it would be practically 
impossible to consider other clear channels without also 
ascertaining and weighing the consequences (both in the East 
and the West) of using such channels in other Western cities 
as contrasted to Albuquerque. Although the Commission is pro- 
posing no action with respect to 770 ke in the Clear Channel 
proceeding, the other clear Channels are marked for addition- 
al use in other designated areas in a coordinated realloca~ 
tion proposal, Thus, consideration of other channels in the 
KOB proceeding would not only incorporate the voluminous 
complex issues of the Clear Channel hearing, but would also 
prevent the Commission from going forward with the Clear 
Channel hearing until it had determined which of the channels 
being considered for KOB would be unavailable to its over-all 
reallocation scheme. 

Under these circumstances, and considering the Commis- 
sion's reasons for declining to defer action on KOB pending 
resolution of the Cjlear Channel proceeding, we submit that 
the Commission did not exceed the limits of its discretion in 


refusing to enlarge the issues to consider other channels. 
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The KOB proceeding was initiated and heard at length on the 


public interest issues arising out of KOB*s application for 


modification of license to specify 770 ke instead of 1030 kc. 
As the Commission stated (R. 7649): “To engender another pro- 
tracted series of hearings on such expanded issues would not 


be in the public interest however much it might accord with 
ll 


the private benefit to ABC." ~ The Commission did not err 
in concluding (R. 7408-7409) that the private equities of 
petitioner “should be subordinated to the paramount criterion 


by which the Commission is required by vain always to be 
12 
guided, namely, the public interest." 


_1i/ The equities in considering other channels are those of 
petitioner, not the public. As discussed above, pp. 5 - 10, 
the Commission properly concluded that the loss to some 
thirteen million Easterners of one of their twenty secondary 
services was outweighed by the greater need of the under- 
served Southwest for service and that it would serve the 
public interest and Section 307(b) to give the eight Mountain 
States a third Class I facility at the expense of one of the 
ten clear channels in the three Middle Atlantic States. That 
petitioner was not at fault in the loss of KOB‘'s Class I 
status is immaterial, since the breakdown of 770 ke is not 
to penalize petitioner but to serve the public interest in 
an equitable distribution of facilities between East and West. 


12/ While the circumstance that other Eastern clear channels 
may have been equally usable in New Mexico would not detract 
from the propriety of the Commission's conclusion that the 
use of 770kc in New Mexico was in the public interest, it is 
far from clear that the frequencies suggested by petitioner 
were usable or, if usable, would adequately serve the South- 
west. The frequency 660 kc already has another station in 
Fairbanks,Alaska and the Commission is accordingly proposing 
no additional assignments on this channel in the Clear Channel 
proceeding. Petitioner concedes that KOB would provide less 
service to the Southwest on 880 kc than on 770 ke, although 
more than when it was operating at substantially reduced 
power on 1180 ke or 1030 ke (Pet. Br. pp.36-37). The use 

of the much higher frequency 1180 kc would likewise provide 
less service in the Southwest. 


ee 


The Commission Did Not Commit Reversible 
Error In Its Consideration of Programming 
and Network Matters. 

Petitioner's contention (Br. 42-43) that the Commission 
failed to give adequate consideration to program and network 
matters, arises in the following context: When the Commis- 
sion directed further hearings in the KOB proceeding in 1955, 
it ruled on petitioner’s request for additional issues relating 
to network operations and programming in general. Although the 
request was "not clear /as to/ just what type of issues WABC” 
desired, the Commission decided against including any “broad 
programming issue going to the individual program service being 
rendered by the hundreds of stations serving all or portions of 
the areas concerned,” on the ground that this would “encumber 
the record with a staggering amount of evidence of question- 
able value” and hence would not serve the public interest 
(R. 2559-2566). Commenting further that the KOB “matter is 


primarily concerned with the engineering considerations perti- 


nent to the best possible utilization of frequencies and 


facilities involved", the Commission nevertheless concluded: 


This does not necessarily imply, however, that due 
consideration cannot or should not be given to the 
programming involved, or that such information, kept 
within bounds, coudd not be pertinent and helpful 

in reaching a decision in this matter. Thus informa- 
tion as to the number of stations and their classi- 
fication and network affiliations -- especially the 
clear channel stations -- providing service to all 
or part of the potential primary and secondary 
service areas of Stations KOB, WABC, and WBZ warrants 
consideration. Accordingly, the Commission herein- 
after is adopting issues designed to elicit such 
information as well as information concerning the 


existing programming of Stations KOB, WABC, and 
WBZ. The particular weight that such information 
may have in our ultimate decision must, of course, 
depend upon a complete review of the record at 
the time of our decision. 
The issues, in pertinent part, adopted by the Commission 
as follows: 
17. To determine the nature and character of 
program service now being rendered by 
Stations KOB, WABC and WBZ. 
To determine the classification and network 
affiliation of standard broadcast stat ions 
serviig all or part of the service areas 
established in /the other issues relating 
to the ten proposed modes of operation/. 
For the reasons discussed in Point A above, the Commission further 
ordered the Hearing Examiner "to make every effort, consonant with 
a fair and thorough hearing, to expedite the proceeding and to 
issue an initial decision as promptly as possible.” (R.2566 ), 
In response to these issues, the Commission made specific 


findings as to programming, and they appear at R. 7357-7379; 


those relating to network affiliation appear at R. 7346--7353, 


and, inter alia, at R. 7292, 7295-7297, 7304, 7305, 7307,7309, 
7310, 7317, 7319. They include findings as to the character 

of WABC’s program service (R. 7363-7368), and the extent to 
which its service area receives service from other ABC affili- 
ates (BR. 7353). The Commission weighed these factors in its 
conclusions (R. 7404,7406), including the circumstance that 
portions of the service area lost to WABC would receive service 
from a number of ABC affiliates and that one ABC affiliate -- 


a clear channel in Chicago -- would serve all of that are (R.7405). 


Se 


As indicated, supra, the Commission concluded that although the 
loss of one of only two ABC secondary services available to 
large areas throughout the country was “unfortunate”, it was out- 


weighed by the sum total of other factors considered and of 


secondary importance sraceeen to the "greater need for the 


service of KOB in the southwestern area, a need existing irre- 
spective of programming considerations and overriding them." 
(R. 7406). 

Petitioner asserts that the foregoing consideration was 
inadequate because the Commission sustained the Examiner's 
ruling excluding certain “social and economic" evidence offered 
by petitioner to show the relationship of network broadcasting 
to radio, the desirability of radio network competition, and 
the role of Station WABC in the ABC radio network. Considering 
the issues designated for hearing and the manifest reasonable- 
ness of the Commission’s 1955 determination that the KOB pro- 
ceeding should be expedited by “every effort, consonant with 
a fair and thorough hearing" and that programming and network 
information should be “kept within bounds * * * helpful and 
pertinent in reaching a decision", we submit that the exclusion 
was not error. Moreover, as the Commission properly emphasized 
(R. 7406, 8372), basic and permanent frequency allocations “of 
this character should not be subject to such ephemeral consid- 
erations” as those petitioner would urge. 

The Commission*’s allocation of Class I stations forms the 


key framework for its distribution of radio service throughout 
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the country. While the stations involved are not transitory 
(Statian WABC (formerly WJZ) has been in existence since 


1923 and Station KOB since 1922), the ownership and network 


affiliation of such stations are subject to change. As peti- 


tioner stresses, there have been two transfers of ownership 
of Station KOB since this proceeding began in 1944. Station 
WABC has similarly at various times been licensed to the Nation- 
al Broadcasting Company, Inc., Blue Network, Inc., American Broad- 
casting Company, Inc., and since 1953 -- nine years after the 
beginning of this case -- to American Broadcasting-Paramount 
Theatres, Inc. (R. 7280). Network affiliations, which are 
limited by the Commission's Rule 1.333 to a period of 2 years, 
with like renewals,! are subject to change at the will of the 
network or broadcaster. Similarly, programming of networks 
and stations will vary with local or national population trends. 
There are, accordingly, means other than frequency allocation 
for achieving a competitive distribution of network affiliates 
or network owned-and-operated stations. Therefore, in terms 
of the prime objectives of this proceeding, it is obviously 
more important, as the Commission stated (R. 7382, n.3), for 
a significant number of persons to receive adequate radio 
service, than for a larger number of persons to receive any 
particular kind of program service. 

It is most significant, furthermore, to recognize that 
the scope and nature of radio networking has been changed con- 


siderably by the advent of television since the era of broad- 
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casting upon which petitioner relies (Br. p.42-43), i,e., the 


era of the Commission’s Report on Chain Broadcasting (May 1941). 
As the Commission stated in its April 1958 Further Notice of 


Proposed Rule Making in the Clear Channel Hearing (Pet. Br., 
App. A, p.3): 


The advent of television has had a marked im- 
pact on radio broadcasting. The mture, source, 
scheduling and methods of financing of radio 
programs have undergone appreciable change. 
There has been a discernible shift in the degree 
of reliance, by both stations and audiences, on 
nationwide radio network programs. Radio lis- 
tening habits have altered substantially, both 
in the total daily hours of listening per 
family, and in the incidence of the peak radio 
listening hours. Progressively larger propor- 
tions of radio broadcast revenues have been 
drawn from regional and local advertisers than 
formerly, when national advertisers furnished 
the major portion of such revenues. Spot ad- 
vertising has risen markedly while sponsorship 
of national network programs has correspondingly 
declined. 


The Commission accordingly concluded in the Clear Channel pro- 
ceeding that ten year old material had little present value 
because interim tahenges in radio listening habits and network 
affiliations, and the diminishing differences between network 
and locally originated radio programming have stripped those 
portions of the record of their usefulness” (Pet. Br. App.A. 
.p.12). 

The altered present day character of radio broadcasting 


and the diminished role of the radio networks similarly illus- 


trate not only the soundness of the Commission's position here 


that basic frequency allocations cannot be governed by such 


ephemeral considerations, but also the reasonableness of its 
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conclusion that the!service needs ‘of the Southwest outweigh 
any possible effect upon the ABC radio network. In these 

days when the programming of local stations largely approxi- 
mates that of network stations, when the peak radio listening 
hours occur during the daytime -- any claimed curtailment of 
ABC radio network programming, through the curtailment of 
Station WABC's service area during the hours after sunset 
Albuquerque time, would seem to have minimal effect on the 
competitive position of the ABC network or on the public 
interest. The financial reports to the Commission filed by 
the various network! owned-and-operated stations disclose that 
network time sales constitute only a very small percentage of 
the income of such stations and that the radio networks are 
losing money from overall network operations, even though 
their individual stations may be profitable. Thus, the present 
plight of the ABC radio network referred to by petitioner, is 
not attributable to any reallocation acttion of the Commission 
but rather to the diversion of advertising revenues from radio 
broadcasting to the television operations of the three net- 


works, including that of ABC. Moreover, the impending cur- 


tailment of WABC's evening service area would not preclude 


ABC from using Station WABC as its “flagship” station. ABC 
network programs could still be originated on Station WABC 
and distributed through ABC affiliates even though ABC might 
find it desirable to acquire additional affiliates to compen- 


sate for the reduced coverage of the WABC outlet. As the Com- 


= oe 


mission noted (R. 7405,7353), one ABC ee -- the clear 


channel Station WLS (now owned by ABC) -- already serves 
all of the service area which will be lost to Station WABC. 

Accordingly, we submit that the Commission's judgment 
as to the weight to be accorded the various factors in its 
decision is within its permissible discretion, and is not 
deficient for failure to receive evidence as to matters 
reasonably deemed by the Commission to be of too slight 
decisional value to overcome the public interest in expe- 
dition of the KOB proceeding. 


C. The Instant Rule Making Action Did 
t_I i etitioner’s Procedural 


i s ection 316 of the Act 


Since the Commission Did Not Modify 
Its License. 


Conceding (Br.pp.25,28) that the present directionalized 
operation of KOB satisfied this Court's 1956 mandate that the 
Commission cease contravening WABC’s Section 312 (now Section 
316) rights, petitioner nevertheless contends that it has been 
improperly denied a show cause hearing pursuant to Section 316. 
The Commission did not accord petitioner a formal “show cause" 
hearing, in addition to the lengthy hearing already held, be- 
cause it took no action to modify WABC's license within the 
meaning of Section 316 of the Act. As indicated supra, the 
Commission decided to continue WABC's license for non-directional 


T37 On December 29, 1959 the Commission approved the transfer 
of Station WLS to ABC. 
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operation on 770 kc’ in effect without modification until the 
expiration of its term on June 1, 1960 (R. 7412). It likewise 
sought to avoid any! claim of indirect modification to WABC's 
current license within the meaning of Federal Communications 
Commission v. National Broadcasting Company, Inc, (KOA), 319 
U.S. 239, by providing that KOB would not be authorized to 
change over to the new Class I mode of operation on 770 ke at 


any time prior to the expiration of WABC'’s license on June l, 


1960 (R. 7650}. Since the rule ee to Section 3.25 is 
1 


permissive, rather than mandatory, and does not directly 
or indirectly affect petitioner's operation under its exist- 
ing license, it is apparent that there has been no infringe- 
ment of petitioner's procedural or license rights under Sec- 
tion 316 of the Act. | 

Petitioner's suggestion that Section 316 confers some 
kind of procedural rights beyond the term of. its license and 
that such purported rights were “emasculated” by the Commis- 
sion's action here, is, we believe, without merit. Section 
316 on its face applies only to modifications of a station 
license or construction permit “either for a limited time or 
for the duration of the term thereof..." As the Court 
noted in the first KOB case (89 U.S. App.D.C. at 302-303,191 
F., 24 497 }, “licenses for broadcasting stations are limited" 


T47 Section 3.25(e) provides: “On the frequency 770 kilocycles, 


two Class I stations may be assigned." (R. 7434). 
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by Section 307(d) of the Communications Act “to three years," 
Section 301 of the Act further provides that “no such license 
shall be construed to create any right, beyond the terms, con- 
ditions, and periods of the license.“ In addition, the statute 
requires every licensee to sign (as WABC perforce did) a “waiver 
of any claim to the use of any particular frequency or of the 
ether as against the regulatory powerof the United States be- 
cause of the previous use of the same, whether by license or 
otherwise.“ (Section 304 of the Communications Act). And Sec- 


tion 303(f) of the Act, which authorizes the Commission to 


"/m_/ake such regulations not inconsistent with law as it may 


deem necessary to prevent interference between stations and to 
carry out the provisions of this Act", expressly provides that 
a public hearing (of the type WABC in fact secured in Dockets 
6584 and 6585) is a condition precedent to such a rule change 
only where “changes in the frequencies, authorized power, or 
in the times of operation of any station" are involved. Assum- 
ing arguendo that the present rule amendment involves such a 
change (see National Broadcasting Company (KOA) v. Federal Com- 
munications Commission, 76 U.S. App.D.C. 238, 132 F. 2d 545, 
affirmed on other grounds, 319 U.S. 239), it is clear that 
the only hearing petitioner is entitled to receive it has 
already enjoyed. 

This power of the Commission to make rule changes effec- 
tive at the end of a license period without affording a further 


show cause hearing to the affected station not only is clearly 
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contemplated by the statutory scheme, but is absolutely indis- 
pensable to the proper discharge of its statutory duties. For 
as a result of treaty changes, safety requirements or national 
defense needs there will be and have been many occasions where 
a large number of licensees will be affected by a necessary 
rule change and it would be impossible to complete a large 
number of individual show cause proceedings within the time 
required to make the shift. See, e.g., the decision of the 
Commission reviewed in Bendix Aviation Corp. v. Federal Com- 
munications Commission, U.S. App.D.C. , 272 F. 2d 533, 
certiorari denied sub nom., Aeronautical Radio, Inc. v. United 
States, Case No. 625, 28 U.S.L.Week 3241-2, 3246 (February 23, 
1960) (national defense); Notice of Proposed Rule Making in 
Docket 10351 (18 F.R. 160) finalized by Order of March 11, 1953 
(18 F.R. 1613) (frequency changes to implement a treaty); 
Notice of Proposed Rule Making in Docket 10280 (17 F.R. 351), 
finalized by Order of January 28, 1953 (18 F.R. 827) (frequency 
changes to implement a treaty). 

The Commission's decision to postpone the effectiveness 
of the instant rule change, instead of modifying WABC's cur- 
rent license by means of the requisite statutory procedures, 
is appropriate under the circumstances here and is to the 


interests of, rather than prejudicial to, petitioner. In fact, 


WABC's full participation as a party in the lengthy hearing 


already held on KOB's license applications would undoubtedly 


have been an adequate basis for a grant of those applications 
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Cas contrasted with a requirement that WABC itself direction- 
alize) without any further show cause proceeding under Section 
316. For it must be remembered that, in holding in the KOA 

case that a grant to KOA indirectly modified the existing sta- 
tion's license within the meaning of Section 312(b) (now Section 
316), the Supreme Court did not hold that separate and distinct 
proceedings would have to be held to consider the modification 
of the existing station's license after it had been determined, 
in a Section 309(b) proceeding, that a grant of the application 
would otherwise be in the public interest. Instead, the Supreme 
Court concluded that because of the provisions of Section 312(b), 
the existing station "was entitled to be made a party” in the 
309(b) hearing conducted upon the application whose grant would 
modify its license (319 U.S. 239, at 243). The Court felt that 
as a party in such a proceeding, “afforded an opportunity to 
participate in the hearing, to offer evidence, and to exercise 
the other rights of a party” (319 U.S. at 246), the existing 
Station's statutory right to show cause why an order of modifi- 


cation should not issue would be fully protected. See Roy L. 


Albertson v.Federal Communications Commission, 100 U.S. App.D.C. 
103, 243 F. 2d 209; Interstate Broadcasting Co. v.Federal Con. 


munications Commission, 105 U.S. App.D.C. 224, 265 F. 24 598. 


15/ In Interstate, this precise question of whether partidpa- 
tion in a 309 proceeding on another| party's application afforded 
an existing licensee its KOA rights, was raised sua sponte by 

the Court on oral argument, and the Commission submitted a 
memorandum on the point on December 9, 1958. The Court apparently 
agreed with the memorandum since it,did not refer to the matter 
further in its decision affirming the Commission decision, which 
did not involve a separate 316 proceeding. 
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In view of the Commission's action continuing WABC's 
present license without modification until expiration of 
the term thereof, petitioner's further hearing rights with 
respect to its license are fully protected by the provisions 
of Section 307(d) of the Communications Act. The Commission 
recognized that petitioner might choose to exercise its 
right to apply for renewal of its present operation (which 


application is not barred by the permissive provision in 


the rule amendment that two Class I stations “may be assigned" 


on 770 ke (BR. 7434), instead of accepting the leave granted by 
the Commission to apply for directionalized operation (R. 7412, 
7414, 7415). Petitioner has in fact applied for renewal of 

its present operation and Section 307(d) provides that: 
“Pending any hearing and final decision on such an applica- 
tion and the disposition of any petition for rehearing pursuant 
to Section 405, the Commission shall continue such license in 
effect." While the Commission has not yet acted upon WABC's 
renewal application! or KOB's application for authorization 

for Class I on operation on 770 kc, such action will presum- 
ably accord both KOB and petitioner their statutory rights 

and be subject to judicial review at the appropriate time. 
Indeed, the Commission here stated in denying rehearing 

(R. 7650) that “at such time as the license of ABC is modi- 
fied within the meaning of Section 316, ABC will be accorded 


all its rights under law." 


Consequently, there has been no infringement of Section 


316 or prejudice to petitioner's procedural rights in the 


rule amendment permitting the Commission to authorize the 
operation of two Class I stations on 770 ke at some unspeci- 


‘fied time after expiration of WABC’s current license. 
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D. Ihe amendment to Section 3,25 of the Rules is not 
invalidated by the Commission's refusal to terminate 


(9) 


the proceedings in Dockets 6584 and 6585 because of 
two transfers in the ownership of Albuquerque Bread- 
casting Company 


Pointing to the circumstances that the preceedings in Dockets 
6584 and 6585 were initiated by the application of Albuquerque 
beestcustixy Company (licensee of Station KOB) for modification 
of facilities and that the ownership of Albuquerque Broadcasting 
Company has twice changed hands since the application was filed 
in 1944, petitioner contends (Br. 46-54) that the Commission was 
thereby required, by its Rules and practices, te dismiss the 
application and terminate the proceedings in Dockets 6584 and 
6585. The Commission's refusal to do so has resulted, petitioner 
charges, in the allegedly improper consequence that the present 
owners of Albuquerque Broadcasting Company have obtained “grand- 
father" rights in the prosecution of the original KOB application 
for 700 kc, whereas the Commission since 1946 has declined to 
entertain the applications of other newcomers for break dewns 
of clear channels pending resolution of the Clear Channel 
Hearing. 

We have already discussed the historical, engineering, and 
Section 307(b) considerations which led the Commission te break 
down 770 kc on behalf of the public in the Southwest in advance 
of a Clear Channel Decision, the sui generis nature of the KOB 


situation, and the Commission's determination that it does “not 
follow therefrom that similar ‘breakdowns’ of other clear channels, 
on behalf of other applicants, would be in the public interest 


or should be entertained by the Commission" (BR. 7381, 7411). 


44 


BEST CO 


oat x 


We believe that such considerations make the rule amendment as 
to 770 ke proper, since the interest! of the public in the South- 
west in regaining the heeded Class I service of Station KOB is 
continuing and independent of the particular ownership ef the 
licensee. We show below that petitioner's arguments to the 
contrary have been implicity rejected by the Court and that 
there is no conflict with the applicable provisions of the Com- 
mission's Rules governing mid-hearing amendments to applications. 
Throughout the entire period from 1940 to 1951, when the 
Court's decision relating to KOB's status was issued, and con- 
tinuing to May 28, 1952, Albuquerque Broadcasting Company, the 


licensee of Station KOB, waS owned by T. M. Pepperday (now 


dead). On that day thé Coithhission approved the transfer cf 


100 % of the stock in Albuquerque Broadcasting Company from 
Pepperday to Time, Inc, and Wayne Coy (also now dead), On June 
14, 1952 a petition was filed by KOB to amend its application 
for 700 ke in Dockets No. 6584 and 6585 to show the new owner- 
ship of KOB to be in Time and Coy, The amendment was approved 
by the Commission, over the objections of appellant, by its 
Memorandum Opinion and Order of September 30, 1952 (R. 2444- 
2447). 

It was argued by petitioner before the Commission, and in 
this Court at the time of its appeal in Case No. 12,855, that 
as a result of this transfer Station KOB had lost all rights 
to continue to operate on the frequency 770 ke and should be 


returned forthwith to its licensed frequency of 1030 ke. This 


a As 


argument was based upon the assertion that 770 ke operation de- 
pended upon the existence of applications which had been filed 
by KOB for permanent modification of its license to‘ specify 

770 ke, that such applications had automatically died as a 
result of the transfer, and that under controlling Commission 
policies no new applications filed by the new owners of Station 
KOB for permanent operation on 770 ke cquld be considered, The 
Court in its order of September 27, 1956 in Case No, 12,883 did 
not accept this argument, Instead, in ordering the Commission 
to take steps to “substantially protect” WABC's operation, it 
expressly did so “without prejudice to the Commission's authority 
of decision” in the pending 770 ke proceeding in Dockets 6584 
and 6585. 

On February 8, 1957, while KOB was in the process of con- 
structing its directional antenna to protect Station WABC 
pursuant to the Court's 1956 mandate, Time and Coy filed an 
application with the Commission to transfer the stock of Albu- 
quer que Broadcasting Company to KSTP, Inc, The Commission 


granted its consent on March 13, 1957 and on May 8, 1957 issued 


a Memorandum Opinion and Order dismissing petitioner's protest 


and petition for reconsideration of that action, On June 20, 
1957, Albuquerque Broadcasting Company filed a petition in 
Dockets 6584 and 6585 for leave to amend its application for 
167 The appeal in Case Ne. 13,937, which has been held in 


pr daha by the Court, is from these actions of the Commis- 
sion, 
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770 ke to show consummation of the preposed transfer on May 10, 
1957 and passage of control from Time and Coy te KSTP, After 
oral argument the hearing examiner issued an order on July 11, 
1957, finding that KOB had established "good cause” under Section 
1,365 of the Commission's Rules for the amendment, and granted 
it. This order was appealed to the Commission and affirmed on 
February 14, 1957 (R. 7287, n. 11). 

Petitioner argues that even if it was proper to substitute 
Time and Coy for Pepperday in 1952, KSTP could not be substi- 


tuted for Time and Coy in 1957 because of an intervening amend- 


ment A subsection (h) of Section 1,373 of the Commission's 


Rules. But this rule in its entirety concerns staff processing 
of applications prior to designation for hearing, As long ago 
as 1951, in Independent Broadcasting Co,, 6 Pike & Fischer, 

R.R. 1390, the Commission expressly held Rule 1.373 not to be 
applicable to the question of whether license sopiieetious could 


be amended after they were in hearing status -- a question 


17/ Section 1,373 of the Commission's Rules (now Section 1.354) 


sets forth the procedure for “processing” standard broadcast 
applications, Subsection (h) provides that an application be- 
ing processed "will continue to be carried under the same file 
number unless a major amendment is made which involves the sub- 
Stitution of a different application,” Among the examples given 
of a major amendment is “substitution of new parties in the 
application so that the original applicant no longer holds a 
majority control"; this example was added to the rule in March, 
1956, and subsequently amended in 1958 and 1959 (see Pet. Br., 
Appe C, pe 2), | 


ee 


18/ 
expressly covered by Section 1,365 of the Commission's Rules, 


The rationale of the Independent case, supra, upon which the 
Commission relied in 1952 in approving the amendment of KOB‘'s 
application to show Time and Coy as new owners, was that "good 
cause” within the meaning of the controlling Section 1.365 (a) 
would exist where a transfer or assignment does not affect the 
hearing issues or require a new hearing on matters already 
heard. In Independent, and in the 770 ke hearing as of 1952, 
only engineering issues were present, and hence the amendment 
to show new ownership could not affect the hearing issues, By 
the time of the transfer to KSTP, the Commission had added 
programming issues, However, as shown in Point B supra, in 


so doing the Commission stated that the KOB “matter is primarily 


. i see ae iota 
18/ Section 1.365 of the Commission's Rules (now Section 1.311) 


reads in relevant part as follows: 


"Amendments of application.— (a) Any application 
may be amended asia matter of right prior to the 
designation of such application for hearing merely 
by filing the appropriate number of copies of the 
amendments in question duly executed. Requests to 
amend an application after it has been designated 
for hearing will be considered only upon written 
petition properly served upon the parties of record, 
and will be granted only for good cause shown, . « « 
A petition to amend an application will not be 
accepted (other than an amendment which is merely 
corrective in nature such as the removal of a 
named person because of death) if it is filed after 
public notice has been given of the issuance of a 
proposed decision with respect to such application, 
or of a recommended or an initial decision, as the 
case may bey where no proposed decision is to be 
issued. 


Sis 


an allocation problem and therefore must be primarily concerned 


with the engineering considerations pertinent to the best 
possible utilization of frequencies and facilities invelved" 

(R, 2559-2566). When KOB's petition for leave to amend its 
application to show the KSTP ownership was argued before the 
Hearing Examiner, he did not find that the existence of program 
issues made acceptance of the amendment improper under the 
Independent case, or Section 1.365 (a) of the Commission's 
Rules, or that any extensive new hearing was required, Instead, 
he allowed the amendment and reopened the record for the sole 
purpose of introducing evidence by KOB*s new owners with 

respect to whether or not they would abide by the previous 
evidence on KOB's programming, They testified they would. And, 
as already shown, the Commission's ultimate appraisal of pro- 
gramming considerations in its September 1958 Decision was 

that they were of secondary importance compared to the "greater 
need for the service of KOB in the southwestern area, a need 
existing irrespective of pi eGranniag considerations and 
overriding them" (R., 7406). 

Consequently, we submit that the Examiner's ruling, 
affirmed by the Commission, that KOB had shown "good cause” 
under Section 1,365 of the Rules for the KSTP amendment, is 
reasonable and proper under the circumstances of this case. 
There is, accordingly, no conflict with the Rules in the Com- 
mission's continuation of the proceedings in Dockets 6584 and 


6585 following both changes in the ownership of Albuquerque 


a a 


Broadcasting Company, The Commission's rule making action, de- 
signed to “restore Station KOB to the position it once occupied 


so as to bring its service to areas in great or substantial 


need thereof” (R. 7411), is not invalidated by the oer yy ha 
1 


in the ownership of the licensee and is otherwise proper, 


I97 The Commission decisions cited by petitioner (Br., p. 50) 
are not inconsistent. Two of them (Huntington Broadcasting Co,, 
13 F.C.C. 1032(1949); Philadelphia FM Hearing, Docket No, 7640 
et al.) deal with the impact of a change in ownership upon an 
applicant's status in a comparative hearing, where such change 
will necessarily have a vital impact upon the comparative 

issues and require substantial further hearing if it is to be 
permitted. Don Lee Broadcasting System, 7 Pike & Fischer, R.R. 
1093, also cited by petitioner, deals with the impact of a 
change in ownership upon an applicant's right to have its ap- 
plication for a television channel in San Francisco considered 
separately from those of other applicants for television per- 
mits in the same community, At that time, the Commission 
usually set for comparative hearing all applications for com- 
munities where there were fewer frequencies available than ap- 
plications. See Television California v, Federal Communications 
Commission, 86 U.S. App. D.C. 294, 181 F.2d 292. It had severed 
the Don Lee application frem a consolidated hearing because of 
the “equities” of the previous owners (7 Pike & Fischer, R.B. 
1094, par. 3) and in the erder cited merely determined that the 
change in ownership left the mew owners without any”....legal 

or equitable claim te precedence over other parties whe may now 
file new applications or whose applications ...have been put in 
a pending status.” 7 Pike & Fischer, R.R. 1096. Im any event, 
the circumstances here would justify different treatment of the 
KOB application in view of the Southwest service shortage. 
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CONCLUSION 
For the reasons stated, it is respectfully submitted that 


the instant rule making action is valid and proper and should 


be affirmed, The appeal in Case No. 15,999 should be dismissed. 


Respectfully submitted, 
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A. The Inadequacy of the Present Record : 


Without weakening one whit the arguments which it has heretofore 
made in this Court, ABC is prepared to concede (see ABC Br., p. 47) 
that an administrative agency has wide discretion in deciding whether to 
tackle a problem on an over-all or on an ad hoc basis, a point which 
respondents argue at some length (FCC Br. 18-20). It does not follow, 
however, that the Commission can apply one rule to ABC on 770 ke, and 
a different rule to the other 23 Class I-A channels and their respective 
occupants, without a valid reason therefor, nor does it follow that the 
Commission can reach a proper public interest determination on an in- 


adequate or an incomplete record. 


The teachings of the WJR case, on which respondents rely (FCC 
Br. pp. 13, 18, 22, 29), are not to the contrary. There, ata time 
when daytime grants were being made on all clear channel frequencies, 
WJR was seeking to protect an area which it might someday serve if the 
Commission in the Clear Channel Proceeding authorized "superpower" 
and if WJR subsequently obtained such a grant on 760 kc. Such "sup- 
positious eventualities,'' as this Court there observed, gave WJR no 
standing to challenge a uniformly applied policy of granting daytime- 
only applications which did not encroach upon the existing contours of 


dominant Class I-A licensees. 


That is not this situation. Station WABC, until the Commission 
took the actions here challenged, was the only station duly and regularly 
licensed for unlimited time operation on 770 kc. In according KOB 
Class I-B status on that frequency and requiring WABC to directionalize 
at a new site, ABC is admittedly losing "nearly two thirds of the popula- 
tion [13,597,400 persons], and about 60 percent of the area [ 291, 440 


square miles], within the present 0.5 mv/m 50 percent time, skywave 


1 see Points I and II of ABC's opening brief. 
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contour of WABC" (R. 7277-7434, Concl. 25).2 As this Court noted in 
the WJR case (84 U.S. App. D.C. 1, 6), while it cannot "direct in advance 
the order of precedence in the Commission's calendar", it can consider, 
on a subsequent appeal, any error committed by the Commission “by 
reason of procedural malarrangement." Cf. United Detroit Theatres 
Corp . v. Federal Communications Commission, 85 U.S. App. D.C. 239, 
241, 178 F.2d 700 (1949). 


As heretofore pointed out, no valid reasons have been advanced by 
the Commission why ABC (and 770 kc) should be used as a sacrificial 
lamb to atone for any losses suffered by KOB when NARBA went into 
effect (ABC Br. pp. 29-32). KOB has no special equities in 770 kc (ibid.). 
The frequency 770 kc is no more "historically involved" in the KOB 
"problem" than 1180 ke (on which KOB was operating when NARBA be- 
came effective), a channel which the Commission (in another proceeding) 
is now proposing to make available for use in the Rocky Mountain Area 
(ABC Br. Appendices A and B). 


Such other reasons as the Commission has heretofore given for 
not considering any of the 24 Class I-A frequencies other than 770 kc, 
whatever may have been their validity when the Commission was under 
a directive to take immediate steps to relieve KOB's illegal impinge- 
ment upon ABC's exclusive rights on 770 kc, are no longer valid, now 
that this Court's mandate has been carried out and now that KOB is no 
longer seriously impinging on ABC's rights on 770 kc -- particularly 
with the Clear Channel Proceeding now reactivated and a decision 
therein promised during 1960 (ABC Br. p. 47, fn.1). 


: Respondents construe the footnote to Rule 3.25(e), stating that two Class I 
stations "may be assigned" on 770 kc, as "permissive, rather than mandatory" 
(FCC Br. 40, 44). 'May" is not here used to connote a "possibility"; it is used 
in the sense that two Class I stations "are permitted" to operate on 770 kc, in 
contrast with the situation on the other 23 Class I-A channels where no night- 
time duplication is presently permitted. 
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In their brief in this Court counsel for respondents seek to justify 
the Commission's refusal to consider any Class I-A frequency other 
than 770 kc on the ground of an alleged urgent need of the Southwest for 
more radio service (FCC Br. pp. 5-9, 16-17, 21, 25). The needs of that 
area for more service are certainly no greater than they were during 
the '40's, when the Commission repeatedly stated that any rectification 
of that shortage there (and elsewhere) must await the result of the 
Clear Channel Proceeding (R. 2279, 2404). Nowhere does counsel for 
respondents explain why the needs of the Southwest have suddenly be- 
come so urgent. 1 After all, as the Commission itself has recognized, 
there are more than 25 million people (18 million of whom reside east 
of the Mississippi River) who have no primary service at night and are 
thus dependent on skywave signals for radio service (ABC Br. p. 20, 
fn. 1). There are, in fact, more people in WABC's secondary service 
area (all of which lies east of the Mississippi) who are without primary 
service at night than the total population of the Rocky Mountain area, 
most of whom do have primary service (ABC Br. pp. 19-20). 


Of the 25,000,000 people in the United States who have no primary 
service at night, the KOB grant here challenged will bring a first such 
service to approximately one-half of one percent — to 156,275 persons 
(R. 7277-7434, Appendix B, line 3). Since, as the Commission knows 
full well, "it is not engineeringly feasible to cover the entire United 
States at night with interference-free groundwave (primary) signals at 
night," this striving for the unattainable is a slender reed upon which to 
justify the discriminatory treatment here accorded ABC. 25 FCC 1135, 


1137 (1958). And if primary service is to be the end-all criterion, 


A Respondents’ suggestion (FCC Br. pp. 27-28) that the situation had become 
more acute, because KOB directionalized in April 1957 so as to comply with 
this Court's 1956 mandate, is patently misleading. From 1941 to 1957 KOB was 
operating with only 25 kw power at night on 770 kc. It had no secondary coverage 
and the fact it went directional with 25 kw on 770 ke did not greatly modify its 
previous primary coverage — the exact amount not being shown by the instant 
record. 
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other lower frequencies (which would provide even more primary serv- 


ice than 770 kc in the Southwest) are equally available, e.g., 660 ke 
(WABC Br. pp. 35-38, Appendices A and B). 


On the other hand, if skywave service is to be the overriding 
desideratum, how the need for such a service would support a decision 
based on a deficient record is equally unclear. Even the Commission 
recognizes that the entire 3,110,700 persons who would receive a sec- 
ondary service from KOB on 770 kc (versus 3,050,000 who would re- 
ceive such a service from KOB on 1030 kc) already receive 2 to 11 sky- 
wave services, and all but about 20,000 of that number receive 5 or 
more such services (R. 7277-7434, Fdg. 24 and Appendix D, lines 3 and 
4). At least three of those services are from stations affiliated with 
NBC, the same network with which KOB is affiliated and whose programs 
constitute almost 50% of KOB's programs at night (R. 7277-7434, Fdgs. 
125 and 126). 


As shown by the present abbreviated record, in order to bring a 
new "primary service" to 156,275 persons at night in New Mexico and 
a third toa twelfth "secondary service" to 3,310,700 persons in the 
Rocky Mountain states (all but about 20,000 of whom already have 5 to 
11 such services), the Commission is depriving 13,597,400 persons, of 
whom 4,675,300 have no primary service at night, of the programs 
provided by the "flagship station" for one of the four nationwide radio 
networks (ABC). It is true that these 13,597,400 persons have some 15 
or 20 skywave services at night, but 4,675,300 of this number have no 
primary service at night, are thus dependent on skywave signals for 
radio service, and must hereafter rely on the intermittent signal of 
WLS for such of ABC's programs as that station carries at night. ABC 
was not permitted to show that NBC and CBS, if their New York City 
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clears were broken down, would still have 8 or 10 affiliates supplying 
their programs throughout the eastern half of the United States.4 


The Court will note that neither the Commission below, nor its 
counsel here, have had the audacity to contend that a showing on what 
might be accomplished on other channels as an operating assignment 
for KOB, with less detrimental public interest consequences in the 
eastern half of the United States, is not relevant or pertinent to the pub- 


lic interest question which confronted the Commission in this proceeding. 


Since the "historical involvement" argument is no adequate justi- 
fication for not considering other frequencies (particularly 1180 kc), 
since the "primary service" argument is no adequate excuse for not 
considering other lower channels (e.g., 660 kc), and since the need for 
skywave service is no argument for not considering any one of a dozen 
eastern clears which could be similarly duplicated in New Mexico (and 
which the Commission is now preparing to duplicate in the Rocky 
Mountain region), respondents' argument for refusing to consider other 
frequencies and other data boils down to an asserted "urgent need” for 
more radio service in the Southwest. But that area has no greater need 
for a first "primary service" than do some 24,840,000 persons else- 
where, and much less need of "secondary service" than do portions of 
Montana, Idaho, and Wyoming. 


Thus, respondents’ attempted defense of the Commission's 
disparate action in this case is nothing more than an assertion that to 
consider relevant data which WABC asked leave to adduce (regarding 
other frequencies, the impact of a breakdown of 770 kc on the ABC 


7 Respondents purport to find comfort (FCC Br. p. 17, 20) in the fact that 
appellant has not challenged various Commission findings regarding the relative 
needs of the east and the southwest for more radio service. To argue such 
points, until this Court directs the Commission to allow ABC to adduce data on 
other frequencies and on the impact of a breakdown of 770 ke on the ABC radio 
network, would be premature. Counsel for Westinghouse, with the 1956 mandate 
of this Court satisfied and with the instant record hopelessly inadequate, falls 
into the same error in noting that ABC has not in this appeal asked that KOB be 
returned to its licensed frequency of 1030 ke (Westinghouse Statement, pp.2-10). 
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radio network, the duplicated coverage of New England by three and in 
large part by four Westinghouse owned-and-operated stations), even 
though relevant and pertinent, would cause the proceedings in Dockets 
6584 and 6585 to degenerate into a miniature clear channel hearing 


which time does not permit (see FCC Br. pp. 30-31, 35). 


In short, since to consider all relevant matters would take too 
much time, ABC must be satisfied with a "kangaroo hearing", even 
though it means a loss of more than two-thirds of the population it 
presently serves, and even though the Commission is now proposing to 
accord to the other 23 Class I-A stations full protection from any other 
stations placed on their frequencies (see Third Notice in Docket 6741, 
WABC Br., Appendix B). So long as the Commission was under a Court 
mandate to rectify KOB's illegal impingement on WABC's licensed 
rights on 770 ke and to find an interim operating assignment for KOB, 
and so long as the Commission was promising that other frequencies 
and other data would be considered in due course in some other proceed- 
ing, such excuses for not complicating the instant hearing might have 


had surface plausibility. 


However, as pointed out in our opening brief, this Court's prior 
mandates have now been satisfied — as a result of this Court's order in 
Docket 10336 (Case No. 12,883). KOB is presently protecting WABC in 
the same fashion in which second stations will be required by the Third 
Notice to protect the dominant stations on the other 23 Class I-A 
frequencies. Thus, the Commission is now free to follow its prior 
pronouncements (to which it has otherwise rigidly adhered) that the 
problems inherent in a breakdown of the clears must be considered on 


an over-all rather than on an ad hoc or piecemeal basis. 


Even more significantly, as pointed out in our opening brief, the 
Commission is no longer in a position to honor its prior promises to 


consider other channels and other data in "some other proceeding." 


No longer can the Commission say, as it did in the SSA hearing (Docket 
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10336), that other channels would be considered in Dockets 6584 and 

6585. No longer can it say, as it did in its May 1955 and March 1956 
orders in Dockets 6584 and 6585, that these matters will be considered 

in the Clear Channel Proceeding (Docket 6741). Those avenues are out, 
because in its Supplemental Notice in Docket 6741 (ABC Br. Appendix A) 
the Commission categorically stated that the Class I frequency to be 

used in New Mexico (770 ke or 1030 kc) would be determined in Dockets 
6584 and 6585. And then) in the final Decision here appealed from, the 
circle was completely closed by the assertion that the purpose of the 
instant proceeding (Dockets 6584 and 6585) is "to determine which of 
several modes of operation on one of two frequencies, namely, 770 ke 

or 1030 kc would best serve the public interest, as a permanent operating 
assignment for KOB" (R. 7277-7434, Fdg. 1). By this complete "run- 
around", at no time and in no proceeding, has consideration been given 

to the question whether certain other frequencies might not do a better 

job in New Mexico, with less disastrous consequences to 4,675,300 persons 
without primary service in the eastern half of the United States. With no 
plausible reason thus far advanced why 770 kc must be the channel used 

to provide KOB a permanent operating assignment, such action is arbitrary 
and indefensible. : 


B. Excluded Non-Engineering Data a 


As heretofore noted ABC sought leave to adduce evidence on the 
following non-engineering matters: That "network broadcasting is an 
integral and necessary part of radio"; that network competition is in 


the public interest; that clear channel facilities are essential to the 


: Even respondents admit that the actions here complained of are "sui 
generis" (FCC Br. p. 15, 46) and constitute an "about face" (FCC Br. p. 27). 
We believe our characterization of those actions, as arbitrary and indefensible, 
to be more accurate. 


2 See Part III of ABC's opening brief. 
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successful operation of a national radio network; that ABC is at a com- 
petitive disadvantage vis-a-vis the two older networks (NBC and CBS) 
because of its fewer Class I-A facilities (owned and affiliated); that the 
income from owned-and-operated clear channel stations provides net- 
works with revenues essential to networking operations; that substantial 
areas which ABC will lose if 770 kc is broken down are in greater need 
of ABC's service than are the areas which will gain a ninth NBC service 
by KOB's utilization of 770 kc; and that the substantial populations in 
the east (without primary service and dependent on WABC for ABC's 
network programs) would be less affected by a breakdown of some other 
eastern Class I-A operation, e.g., those owned by NBC, CBS, Westing- 
house, since each of these licensees owns multiple stations blanketing 
the area which they would thus lose (see ABC proffered Exhibits 5-7, 

R. 5247-5415; cf. 12 RR 583, 585-586, para. 5). 


Respondents in one breath argue that these matters, on which ABC 
was precluded from adducing evidence, were of "slight decisional value" 
(FCC Br. p. 39), and then to support this view ask this Court to take 
official notice that radio networks are no longer profitable, that net- 
works depend on revenues from their owned-and-operated stations to 
survive, that network radio is less important than formerly, etc. (FCC 
Br. pp. 33-38). This is adding insult to injury. Under Section 7(d) of 
the APA (5 U.S.C. Sec. 1006 (d)), ''where any agency decision rests on 
official notice of a material fact not appearing in the record, any party 
shall on timely request be afforded an opportunity to show the contrary." 
On petition for reconsideration, ABC renewed its request that it be 
afforded an opportunity to adduce evidence of the importance of radio 
networks, of the importance of WABC's wide coverage to ABC's net- 


working operations, etc. 


As heretofore noted, as late as 1953 (ABC Br. p. 42, fn. 2), and as 
a matter of fact as recently as the 1958 hearings on the Barrow Report, 


the Commission has recognized the importance of radio networking 
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operations — for national defense and other purposes. Even counsel for 
respondents seemingly admit that owned-and-operated stations provide 
the sinews by which radio networks can operate (FCC Br. p. 38), but 
then proceed to ignore the impact on WABC's revenues (and ABC's 
radio networking operations) of the loss of two-thirds of WABC's 
present secondary coverage. To cap everything respondents suggest 
that ABC might obtain other affiliates to replace WABC's coverage 
(FCC Br. p. 38-39), thus ignoring the fact that ABC since 1943 has been 
endeavoring, without success, to wean away from NBC and CBS several 
of their Class I affiliates so as to improve ABC's skywave coverage of 
the eastern half of the United States. 


C. ABC's Right to a Show-Cause Hearing / 


Respondents conveniently ignore the Commission's earlier com- 
mitments to accord ABC at some stage a show-cause hearing in Docket 
6584 and 6585, and KOB's prior concessions on that score (ABC Br. 
pp. 44-46). From portions of respondents' arguments we would infer 
that counsel are taking the position that so long as KOB is not permit- 
ted to operate on 770 kc (in the manner determined in Dockets 6584 and 
6585) until WABC’s current license expires June 1, 1960, ABC is not 
entitled to a show-cause hearing (FCC Br. pp. 39-44). Elsewhere, we 
are told that when the Commission acts upon WABC's renewal, "such 
action will presumably accord both KOB and petitioner their statutory 
rights,"' without stating specifically what those rights may be (FCC Br. 
p. 44). 


Call the instant proceeding what one will,” this Court has recog- 
nized that even though 47 U.S.C. Sec. 303 (f) is "primarily a rule-making 
or 'legislative ' section", in situations where the action complained of 


1 See Point IV of ABC's opening brief. 


2 See Heading C (FCC Br. p. 39). 
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"necessarily affects existing rights by changing them, . . . the ordinary 


distinction between 'quasi-legislative' and 'quasi-judicial' action gives 
way before the elementary requirement that rights be not destroyed or 
impaired without hearing.'' National Broadcasting Co. v. Federal Com- 
munications Commission, 76 U.S. App. D.C. 238, 248, 132 F.2d 545 
(1942), aff'd sub nom Federal Communications Commission v. National 


Broadcasting Co., 319 U.S. 239 (1943). 


Sections 301 and 304 of the Communications Act of 1934, on which 
respondents place much emphasis (FCC Br. pp. 40-41), must be read in 
the light of two subsequent enactments — Section 9 of the APA as en- 
acted in 1946 (5 U.S.C. Sec. 1008) and Section 307 (d) of the Communica- 
tions Act as amended in 1952. Section 9 of the APA, so far as here 
pertinent, provides: 

. In any case in which the licensee has, in accordance 
with agency rules, made timely and sufficient application 
for a renewal or a new license, no license with reference 


to any activity of a continuing nature é shall expire until such 
application shall have been finally determined by the agency. 


Section 307(d) similarly provides in pertinent part: 


Upon the expiration of any license, upon application there- 
for, a renewal of such license may be granted from time to 
time for a term of not to exceed three years in the case of 
broadcasting licenses, and not to exceed five years in the 
case of other licenses, if the Commission finds that public 
interest, convenience, and necessity would be served there- 
by. Pending any hearing and final decision on such 
an application and the disposition of any petition for rehear- 
ing pursuant to section 405, the Commission shall continue 
such license in effect. 


If the Commission is now reneging on prior commitments that it 
would in due course afford ABC a show-cause hearing, counsel for 
respondent should so apprise the Court. Similarly, if only a pro forma 
hearing is contemplated, at which no other channels and no other data 
are to be considered, that fact should be admitted. Until the Court 


knows what the Commission has held on this point, it is not in a position 
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to determine whether the Commission's action on this particular score 
was or was not legally erroneous. In this connection the Court will 

note that the Examiner, in line with past commitments, proposed a show- 
cause hearing. The Commission reversed that portion of the Examiner's 
decision, and on reconsideration merely stated that KOB could not oper- 
ate in the fashion here proposed until after June 1, 1960, thereby imply- 
ing that itwould (without any further show-cause proceedings) do so 
after that date. Such action, even though effective in futuro, is immedi- 
ately appealable by virtue of 47 U.S.C. Sec. 402 (c) as amended in 1952. 


D. KSTP's Prosecution of Pepperday's 
Applications } 

In complaining in our opening brief, and in Case No. 13,937, of the 
Commission's arbitrary action in allowing KSTP, Inc., after the record 
was here closed, to step into Pepperday's shoes and to prosecute the old 
ungranted Pepperday applications for a breakdown of 770 kc, we labored 
at some length (as essential to the point there being made, and as indica- 
tive of the special treatment accorded KOB and the arbitrary treatment 
accorded ABC) the fact that the Commission has not permitted other 
'newcomers" to file or prosecute applications for a breakdown of the 
clear channel frequencies (ABC Br. pp. 19-23, 48-54). Had our opening 
brief been filed six weeks later, such extended discussion would have 
been unnecessary, because the Commission is again on record that its 
1945 and 1946 policy pronouncements against entertaining new applica- 
tions for a breakdown of Class I-A channels, until the Clear Channel 
Proceeding is resolved, are still in force and effect (see Memorandum 
Opinion and Order of March 9, 1960, reprinted as Appendix D hereto). 


In that Memorandum Opinion and Order, as the Court will note, 


the Commission was properly concerned about allowing "newcomers" 


: See Part IV of ABC's opening brief in the instant cases and its briefs in 
Case No. 13,937. 
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to obtain a jump on persons who took the August 9, 1946 statement at 
face value (para. 11): 


Equitable considerations also militate against a grant 
of the instant requests. There are undoubtedly numerous 
potential applicants, be they existing stations or new pro- 
posals, who would have filed for 1030 kc, but for the Com- 
mission's outstanding freeze provisions. As a matter of 
elementary fair play, it would only be proper, should the 
Commission decide that it will permit applications for 
1030 ke to proceed to the active processing line, that such 
be indicated by means of public notice, thereby giving all 
who are interested in 1030 kc equal opportunity to compete 
for the channel. 


If KABC, KXA, and other persons who had applications on file for 
770 ke at the time Dockets 6584 and 6585 were begun, and whose applica- 
tions were dismissed pursuant to the August 9, 1946 pronouncement and 
(in ABC's case) not refiled in reliance thereon, cannot apply until Docket 
6741 is decided, why should KSTP, Inc., a newcomer to Dockets 6584 and 
6585, be allowed to prosecute applications for a breakdown of 770 kc and 
why should KSTP, Inc. be accorded Class I-B status on that frequency in 
Albuquerque, N. Mex. — with no one else permitted to apply for the 
facility thus broken down? 


With Rule 1.373(h), at all times here relevant (ABC Br. p. 49), 4 
expressly stating that changes resulting in a 100% change of ownership 


are "major" in character, meaning that the amended application must 
be assigned a new file number and treated as a new application, the 
Commission's action in allowing KSTP, Inc. to continue to prosecute an 


application for a breakdown of 770 kc at a time when other persons 


: As pointed out in our opening brief (p. 52, fn. 1), Rule 1.373 (h) at the time 
of the 1952 transfer of KOB did not list a stock ownership change as an example 
of a "major" amendment. That change did not become effective until March 1956 
(see Appendix C, p. 2). It was in force in February 1957 when KSTP contracted 
to buy 100% of KOB's stock and subsequently consummated that acquisition in 
May 1957. It was likewise in force in June 1957 when KSTP, Inc. sought leave to 
show the ownership change and in July 1957 when a further hearing was rendered 
necessary (in Dockets 6584 and 6585) by that amendment. Curiously enough, 
shortly after ABC briefed its appeal in Case No. 13,937, the wording of Rule 
1.373 (h) was changed to forestall any comparable contention in the future. 
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(such as KABC, KXA, and the applicants listed in Appendix D) are not 
allowed to prosecute such applications is indeed unequal treatment, in 
contravention of Ashbacker concepts, 326 U. S. 327 (1945). 


In this connection, the Court will note (Appendix D hereto) that 

the Commission, in refusing to allow the Corpus Christi and Sacramento 
applicants to prosecute their applications at this time (in advance of a 
decision in the Clear Channel Proceeding), made no mention of whether 
the people in southeastern Texas or northern California were in "urgent 
need" of additional radio service. Yet the Court need only look at the 
Commission's Third Notice (ABC Br., Appendix B and the map labeled 
Appendix B thereto) to see that the region to the north and to the east of 
Sacramento and the region to the south and to the west of Corpus Christi 


are "white areas" (i.e., without Grade B primary service at night). 


E. Jurisdiction 


Respondents concede (FCC Br. p. 11) that the petition for review 
(Case No. 15,400) is properly before this Court, and argue that the 
protective appeal in Case No. 15,399 should be dismissed (FCC Br. 

p. 53). Normally, with respondents conceding that Case No. 15,400 is 
properly here, we would interpose no objection if Case No. 15,399 were 
dismissed. But depending on what the Commission has here done, which 
in some particulars is not too clear from the decision under review, 
this Court may have jurisdiction by reason of 47 U.S.C. Sec. 402 (b) (6), 
authorizing an appeal by a person aggrieved or whose interests are ad- 


versely affected by a grant or denial of another person's application. 


Here, as respondents admit (FCC Br. p. 2), the Commission has 
reached a determination, on the basis of applications filed by KOB and 
a request for a waiver of Rule 3.25, "that the public interest would be 
served by duplicate Class I operation of Stations KOB and WABC on 
770 kc (R. 7277-7434)."" Hence, the Commission here has done more 
than merely "break down" 770 kc. It has "determined" that KOB is to 
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be the other Class I station on that frequency. Presumably no one else 


will be permitted to apply for that frequency. In thus according KOB 


Class I status on 770 kc, pursuant to patterns set out in paragraph 22 
of the findings, ABC may well be told that KOB has been granted rights 
on 770 kc, and that any subsequent amendments submitted by KOB are a 
ministerial compliance with "determinations" already made in Dockets 
6584 and 6585. If ABC seeks to protest such a grant under Section 

309 (c), it will no doubt be told that the grant in question was made 
"after hearing." 


If respondents are prepared to concede unequivocally that ABC is 
entitled to intervene and be heard in connection with any subsequently 
submitted application for KOB on 770 kc, and that ABC will be entitled 
to Section 303 (f) and 316 rights in the hearing ordered on such applica- 
tion, ABC would agree that Case No. 15,399 should be dismissed, and 
that the matters here raised regarding the inadequacy of the record and 
the arbitrary procedures followed by the Commission should be resolved 
in Case No. 15,400. 


F. Conclusion 


For reasons here stated, and those in its opening brief, ABC 
submits that the Commission's decision of September 5, 1958 should be 
reversed, and the case remanded to the Commission for further pro- 


ceedings in accordance with law. 


Respectfully submitted, 
JAMES A. McKENNA, JR. 
VERNON L. WILKINSON 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


Counsel for Appellant- Petitioner 
AMERICAN BROADCASTING- PARAMOUNT 
THEATRES, INC. 
March 31, 1960 


APPENDIX D 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 84467 
Washington 25, D.C. FCC 60-210 


In re Applications of 


Melvyn E. Lucas, Clarence A. Holien, 

Henry P. Deane, Raymond C. Rigg and 

Harry Bartolomei, d/b as 

NORTHERN CALIFORNIA BROADCASTING CO. 
Sacramento, California 


File No. BP-11738 


Requests: 1030 kc, 500w, DA-1, U 


BROADCASTERS, INC. (KCTA) 
Corpus Christi, Texas 


File No. BP-12663 


Has: 1030kc, 50kw, Day 
Requests: 1030kc, 10kw, 50kw-LS, DA-N, U 


STOKES GRESHAM, JR. File No. BP-12899 


Elwood, Indiana 


Requests: 1030 kc, 1 kw, Day 


~_— Oe ee (a es ee as ea fe we 


For Construction Permits 


MEMORANDUM _OPINION AND ORDER 


By the Commission: (Chairman Doerfer absent). 


1. The Commission has before it for consideration the above- 
captioned and described applications by Northern California Broadcast- 
ing Co. (Northern hereinafter), Broadcasters, Inc. (KCTA), and Stokes 
Gresham, Jr. Also before the Commission is a "Request for Waiver 
of Or Exception to Commission's Order of August 9, 1946, Relating to 
Applications for 1030kc" filed on December 6, 1957 by Northern; a 
Request that the Public Notice of August 9, 1946 with reference to ap- 
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plications for 1030kc be repealed, filed on December 11, 1958 by KCTA; 
and various other pleadings relating to the above-captioned applications bs 
All the applicants request consideration of their applications which they 
assert are not subject to the provisions of the Commission's Public 
Notice of August 9, 1946 requiring that action be withheld on all pro- 
posals for 1030 kilocycles until conclusion of the proceedings in Docket 


No. 6741 on the "clear channel" matter. 


2. The said Notice of August 9, 1946, provides as follows: The 
frequency 770kc, under the Commission's Rules as presently written 
remains a I-A channel although KOB operates on it under a special serv- 
ice authorization, while 1030kc under the Commission's Rules remains 
a I-B channel even though no other station operates on that frequency 
nighttime. An anomalous situation, therefore, exists as far as the 
frequencies 770kc and 1030kc are concerned. The Commission is 
desirous of resolving this situation as soon as possible but cannot do so 
effectively until after the conclusion of the clear channel hearing. Ac- 
cordingly, it is proposed that the KOB application and all other applica- 
tions for operation on 770kc and 1030kc be placed in the pending file 


until after a decision in the Clear Channel hearing. Any application 


: With respect to Northern (a) Opposition to Request for Waiver, filed on 
December 30, 1957, by the Westinghouse Broadcasting Company, Inc. (WBZ, 
Boston, Massachusetts), (b) Response thereto, filed on January 8, 1958, by 
Northern, (c) Petition to Place in Pending File, filed on May 28, 1958, by 
American Broadcasting-Paramount Theatres, Inc. (WABC, New York), 

(d) Opposition thereto filed on June 10, 1958 by Northern, (e) Reply thereto 
filed on June 18, 1958, by WABC. With respect to KCTA (a) Opposition to 
Request for Waiver and Motion to Dismiss, filed on February 4, 1959, by 
WBZ, (b) Reply thereto, filed on February 16, 1959, by KCTA, (c) Opposi- 
tion, filed February 16, 1959, by WABC. With respect to Stokes Gresham, 
Jr. (a) Petition to Place Application in Pending File, filed on April 9, 1959 
by WABC, (b) Motion to Dismiss, filed on April 13, 1959, by WBZ, and 

(c) Opposition thereto, filed on April 24, 1959, by Gresham. 
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which may be filed in the future for operation on either of these two 


frequencies will likewise be put in the pending file. 


3. Northern seeks immediate consideration of its above applica- 
tion which it contends can be processed under the former provisions of 
Section 1,371 (Footnote 10b(3)) of the Commission Rules (now 1.351) as 
its request is for a Class II unlimited time station employing the use of 
the same directional pattern and power day and night ona frequency 
specified under Section 3.25(b) of the Rules. Northern also contends 
that a question arises as to whether the Commission's Public Notice of 
August 9, 1946, or the above Rule should prevail in determining whether 
an application should or should not be processed; that if the 1946 Notice 
prevails, a waiver or exception is requested on the grounds that a 
definite need for additional broadcast facilities in Sacramento and 
Sacramento County has developed due to the great increase in popula- 
tion; that the basic objectives of the 1946 Notice would not be adversely 
affected by processing said application since the Notice only announced 
that an application on 770kc or 1030ke would be given the same status 
as the KOB operation on 770Kc; that should KOB commence operation 
on 1030kc as a result of any Commission action then the instant applicant 
"consents to a termination without hearing of any authorization it may 
secure to operate on 1030kc" and that a grant of said waiver or excep- 


tion would be in the public interest. 


5 This Public Notice was necessitated by the anomalous situation of KOB's 
being licensed on 1030kc with 10kw power but operating, pursuant to a special 
service authorization on 770kc, with 50kw power. This situation arose because 
no provision was made under the 1940 NARBA for certain United States stations 
on 1180ke (including KOB) to continue operating on that frequency. Thus, new 
assignments had to be found for them on frequencies already assigned to other 
United States stations. KOB has been licensed to operate with 10kw on 1030kc, 
since March 29, 1941, but was issued a Special Service Authorization June 3, 1941 
to increase power to 50kw day and 25kw night. Subsequently, however, field 
intensity measurement data indicated that KOB's service area would be more 
extensive on 770ke and accordingly, on its own motion, the Commission modified 
KOB's SSA to specify 770kc in lieu of 1030ke. Oppositions filed by WBZ (operat- 
ing on 1030kc) and WABC (operating on 770kc) were among the matters considered 
in the KOB proceeding (Docket Nos. 6584 and 6585) in which a final decision was 
adopted September 3, 1958, but against which WABC has pending court appeals 
from the Commission's denial of its petitions for reconsideration. 
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4. KCTA seeks immediate consideration of its above application 
which it contends can be processed even though its nighttime proposal 
is different from the daytime operation because said application is 
excluded from the prohibition of Section 1.351(d) of the Rules since no 
change has been proposed in the daytime operation of KCTA; that the 
Public Notice of August 9, 1946 relating to the frequency of 1030kc 
should be repealed because said frequency is classified under the 
Commission's Rules as a Class I-B channel and because of the "anomal- 
ous situation" with respect to KOB resulting in the withholding of process- 
ing of applications for that frequency until the KOB assignment is settled; 
and that although it was originally contemplated that such assignment 
would be resolved upon conclusion of the clear channel proceeding (Docket 
No. 6741), the Commission, following a decision of the Court of Appeals 
(191 F. 2d 492, 7 RR 2033) assigned KOB to 770kc (25FCC 683). There- 
fore, KCTA asserts that no further reason exists to withhold action on 
applications for unlimited time operation on Class I-B frequencies 


provided they otherwise satisfy Commission requirements and the Com- 


mission should repeal the 1946 policy and process its application in 


normal course. 


5. In its opposition to the requests of Northern and KCTA, WBZ 
alleges that it is entitled to protection on 1030kc as a Class I-A station; 
that WBZ has been operating as a Class I-A station (unduplicated at 
night) prior to the reallocation of frequencies under the 1940 NARBA; 
that WBZ has never been granted a hearing pursuant to Section 316 of 
the Rules on the subject of reclassifying 1030kc to a Class I-B channel; 
that before another station could operate on 1030kc said hearing must 
be granted; that the new NARBA Treaty awaiting ratification classified 
1030kc as a I-A clear channel and while ratification is still pending, 
the grant of applications for stations in conflict with the proposed terms 
might jeopardize the ultimate issuance of consent for said agreement; 
that the frequency 770kc under the Commission's Rules as presently 
written, remains a I-A channel although KOB operates on it under a 
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special authorization, while 1030kc under the Commission's Rules 
remains a I-B channel even though no other station operates on that 
frequency nighttime; that an anomalous situation exists so far as 
frequencies 770 and 1030kc are concerned and, accordingly, the KOB 
application and all other applications (present and future) for Operation 
on either 770 or 1030kc must be put in the pending file until after a 
decision in the clear channel hearing; that both Northern and KCTA 
contend that their respective areas need additional radio service but 
both failed to submit a showing as to the existing service to their 
respective areas or that said service was inadequate to meet the needs 
of the respective populations; that Northern's willingness to terminate 
without hearing if KOB should commence operation on 1030kce is no 
answer to the problems that would be created; that the application of 
Stokes Gresham, Jr. is similar to one tendered for filing by Charles 

E, Halstead, Jr. et al (1030kc, 10kw, U, Placerville, California) January 
5, 1958 which was returned by the Commission under letter dated Febru- 


ary 17, 1958;° and that such action is binding in the instant case. 


6. In its opposition to the above applications and their requests 
for immediate consideration, WABC contends that said applications 
should not be granted because such action would prejudice pending pro- 
posals before the Commission in Docket No. 6741 (Clear Channel pro- 
ceeding) and Docket Nos. 6584 and 6585 (KOB case); that it would be 
contrary to the Commission's Further Notice of April 15, 1958 (Docket 
No. 6741) which stated that western states which would be permitted 
Class I-B operations on 770ke and 1030ke would depend on the outcome 
of Docket Nos. 6584 and 6585, and that Class II operations on those 
frequencies would have to await the finalization of the Class I-B assign- 
ments; that KCTA has never had a construction permit on 1030kc, but 


operates on a special service authorization and, accordingly, it would 


: The application to which WBZ refers was returned by the Commission 
because it was incomplete in several respects. 
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be unfair to grant KCTA permanent rights on 1030ke without affording 
other persons an opportunity to compete for that facility as promised in 
the Commission's Public Notices of February and August, 1946 (1 RR 
53:903, et goa). 


7. In response to the objections filed by WABC and WBZ the three 
instant applicants in general contend that the petitioners failed to estab- 
lish how the rights of the parties in the KOB proceeding (Docket Nos. 
6584 and 6585) would be prejudiced;° that the purpose of the 1946 Notice 
was to announce that an application on 770ke or 1030kc by any applicant 
would be given the same status as KOB on 770kce and not to accord WBZ 
a special status beyond that accorded to a I-B station; that NARBA 
expressly contemplates and permits duplicate nighttime operation upon 
frequencies assigned to a Signatory as Class I-A; that WBZ's pleading 
is somewhat premature until the Commission Rules are changed classify- 
ing 1030kc as a I-A channel and, even if WBZ is entitled to a hearing on 
the reclassifying of 1030kc, said hearing could be afforded during the 
course of processing the instant applications; that the Commission 
reached a final decision in the KOB case on September 3, 1958 and in 
accordance with the usual procedure of the Commission, the pendency 
of petitions for reconsideration will not prevent action on applications 
in accordance with Commission Rules; that a repeal or waiver of the 
parts of the August 9, 1946 Public Notice concerning the 1030ke frequency 
be granted; that KCTA further contends it complied with the requirements 
of Section 1.371 (10(b)(3)) of the Commission Rules (now numbered 1.351) 


by operating on the same pattern daytime and nighttime. 


ig See also In re Baylor University (KWBU), Pike and Fischer 5 RR 1177, where 
the Commission held that a license may not be granted for facilities covered by 
an SSA without the applicants having first applied for and obtained a construction 
permit covering those facilities. (KCTA now operates on the facilities formerly 
assigned KWBU). 

5 


Northern agrees to terminate without hearing any operation on 1030kc, if 
KOB is returned to that frequency as a result of any other Commission authoriza- 
tion. 
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8. Stokes Gresham, Jr., further contends that Section 3.25 of the 
Commission Rules provides for operation of daytime stations on Class 
I-A channels when there may be assigned one or more Class II stations 
within the continental limits of the United States operating limited or 
daytime only; that Section 3.25(b) lists 1030kc as a Class I-B channel 
which can be assigned either fulltime or daytime operation; and that its 
instant proposal complies with said Rules and is entitled to be processed. 


9. 1030kc is listed in Section 3.25(b) of the Commission Rules as 
a Class I-B channel as a result of the shift of frequencies necessitated 
by the 1940 NARBA and the assignment of KOB to the channel in March 
1941. Subsequently, however, KOB was granted a Special Service 
Authorization to operate on 770ke (a Class I-A channel), leaving WBZ 
the only nighttime facility on 1030kc, within the United States. Because 
of the anomalous situation of KOB being licensed on 1030kc but operating 
on 770ke pending a decision with regard to which channel (770kc or 1030kc) 
KOB would be permanently assigned, the: Commission released the afore- 
mentioned Public Notice of August 9, 1946, stating that the anomalous situa- 
tion with respect to 770kc and 1030kc could not be effectively resolved until 
conclusion of the Clear Channel Hearing. The decision in the KOB matter, 
adopted September 3, 1958 and against which there are pending court 
appeals from our denial of petitions for reconsideration filed by WABC, 
contemplates KOB's assignment to 770kc, thereby leaving WBZ the only 
U.S. nighttime station on 1030kc. Thus, it is clear why both channels 
have been treated as Class I-A and why 1030kc must be further treated 
as a I-A frequency pending a decision with respect to the Clear Channel 
matter. The Commission's views concerning the 1030kc channel are 
also set forth in Albuquerque Broadcasting Co. (KOB), 25 FCC 683, 785, 
16 Pike and Fischer R R 765, 874, wherein it is noted that "if the 1950 
NARBA treaty is ratified, under its provisions 1030kc would be classified 
a I-A channel and as such would be the only I-A channel in the area com- 


prising the six New England states. It would be incongruous in such event 


to deprive the New England States of their only I-A station by assigning 
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KOB to share 1030kc with WBZ in Boston while leaving the Middle 
Atlantic States with 6 Class I-A and 6 Class I-B stations."" Thus it 
appears that the projected reclassification of the 1030 channel would 


be prejudiced by a grant of any of the instant proposals.° 


10. On September 18, 1959, the Commission adopted an Order 
terminating the rule making proceeding in Docket No. 8333, and amend- 
ing certain sections of the Rules, which became effective November 30, 
1959. Also, on September 18, 1959, the Commission adopted an Order 
amending Section 1.351 of the Commission Rules. Section 1.351, as 
amended, provides that action on applications for new daytime assign- 
ments on specified clear channels (1030kc is included in this classifica- 
tion) will be withheld pending conclusion of rule making proceedings in 
Docket No. 6741. Concurrently, the Commission adopted a Third Notice 
of Proposed Rule Making in Docket No. 6741 inviting comments on the 
proposed assignment of Class II operations on 23 clear channels, the 
assignment of power in excess of 50 kilowatts for Class I-A stations 
and counter proposals. Our postponing action on applications under these 
circumstances was upheld in Earbenito Broadcasting Company v. FCC, 
94 App. D.C. 329, 218 F.2d, 28 (1954), 10 Pike and Fischer RR 2079. 
Moreover, we believe that the showing, made by the petitioners in 
support of their requests for an exception to or waiver of Section 1.351, 
is outweighed by the necessity of our making no new assignments on the 
frequencies in question in Docket No. 6741, until our rule making pro- 
ceeding in that matter is concluded; and, therefore, that the showings 
do not constitute a valid basis for waiver of Section 1.351. Accordingly, 
the instant applications will be placed in the pending file until conclusion 
of the proceeding in Docket No. 6741, pursuant to the provisions of 
Section 1.351. 


© The United States Senate ratified the NARBA February 23, 1960. 
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11. Equitable considerations also militate against a grant of the 
instant requests. There are undoubtedly numerous potential applicants, 
be they existing stations or new proposals, who would have filed for 
1030kc, but for the Commission's outstanding freeze provisions. 7 Asa 
matter of elementary fair play, it would only be proper, should the 
Commission decide that it will permit applications for 1030kc to pro- 
ceed to the active processing line, that such be indicated by means of 
public notice, thereby giving all who are interested in 1030kc equal 
opportunity to compete for the channel. 


12. The Commission is of the opinion that the foregoing considera- 
tions necessitate the denial of the requests here under consideration of 
Melvyn E, Lucas, Clarence A. Holien, Henry P. Deane, Raymond C. Rigg 
and Harry Bartolomei d/b as Northern California Broadcasting Co., 
Broadcasters, Inc., and Stokes Gresham, Jr., respectively, without 
regard to any relief to which WBZ and WABC deem themselves entitled. 

IT IS ORDERED, That the above-referenced pleadings of WBZ and 
WABC ARE GRANTED to the extent provided for herein, and, in all 
other respects ARE DENIED. 

IT IS FURTHER ORDERED, That the requests of Melvyn E. Lucas, 
Clarence A. Holien, Henry P. Deane, Raymond C. Rigg and Harry 
Bartolomei d/b as Northern California Broadcasting Co.; Broadcasters, 
Inc.; and Stokes Gresham, Jr., with respect to waiver of, or exception 
to, the Commission's Public Notice of August 9, 1946, ARE HEREBY 
DENIED, and that the three above-referenced applications will be placed 
in the pending file in accordance with Section 1.351 of the Commission 
Rules. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 


Adopted: March 9, 1960 Secretary 


Released: March 14, 1960 


7 In a letter of January 6, 1958, Station KROY, Sacramento, California, 
opposes the Commission's consideration of the Northern application, stating 
that it has not filed an application for 1030ke because of the Public Notice of 
August 9, 1946. 
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2 
COUNTERSTATEMENT OF THE CASE 


While appellant's statement of the case presents a chronological 
summary of the events and procedural steps culminating in this appeal, 
it is somewhat argumentative and contains conclusory implications with 
which intervenor cannot agree. For this reason, and because certain 
of the events that have occurred during the past twenty years while this 
matter has been pending should be highlighted, an abbreviated restate- 
ment is presented. A detailed statement of the history of the proceeding 
is also set forth in Appendix A to the Commission's decision here on 


appeal and in intervenor's brief in Case Nos. 10,496 and 10,570 (R. 7417- 


7424). Intervenor's Counter-Statement of the Case in the 10,496 and 
10,570 brief is reproduced as Appendix A hereto. 


The decision appealed from is the result of a proceeding originally 
instituted on May 9, 1944, when the Commission designated for hearing 
two applications of Albuquerque Broadcasting Company, the licensee of 
standard broadcast station KOB, Albuquerque, New Mexico. The two 
applications, filed on February 3, 1944, requested (a) modification of a 
construction permit then held by intervenor (authorizing the operation 
of KOB with 50kw power on 1180kc as a Class I station) to permit the 
operation of KOB non-directionally on the frequency 770kc, with 50kw 
power, unlimited time (File No. BMP-1738, Docket No. 6584), and (b) a 
license to cover the construction permit as modified (File No. BL-1799, 
Docket No. 6585).7 


In connection with the filing of its applications, intervenor simul- 


taneously petitioned the Commission to grant an exception to or amend 


. The "license to cover" application was accompanied by a request for 
authority to determine operating power by direct measurement (File No. BZ- 
1583). 
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its Rules and Regulations to the extent necessary to grant the applica- 


tions. 


The reasons for, and the events leading to, the filing of these ap- 
plications by intervenor are set forth in Appendix A hereto. It is 
sufficient to note here that, prior to March 29, 1941, KOB, like appel- 
lant's station WABC (then WJZ) and WBZ, was a Class I station that had 
operated on a Clear Channel frequency (1180kc) since the beginning of 
the Clear Channel service. Its status in this regard was recognized in 
the first construction permit issued to intervenor (May 7, 1940) after 
the adoption of the present system of classifying standard broadcast 


stations and frequencies. 


All of these pioneer stations had commenced operation in the early 
1920's and all of them were designed to render service to widespread 
rural areas - KOB to the Rocky Mountain Regions, WABC (WJZ) to the 
Middle Atlantic area, and WBZ to the New England area. However, as 
a result of the allocation changes necessitated by the North American 


Regional Broadcasting Agreement which became effective on March 29, 
1941, KOB with the assurance of Commission officials that its clear 
channel (secondary) service could and would be restored, temporarily 
accepted an assignment on 1030kc. This was made by granting the then 
pending KOB renewal application conditionally to specify 1030kc, with 
10kw power, the Commission noting in connection therewith that 


= At that time the Commission's Rules (Section 1.72) provided that "applica- 
tions which are not in accordance with the Commission's rules, regulations, or 
other requirements will be considered defective unless accompanied either (1) 
by a petition . . . to amend any rule or regulation with which the application is 
in conflict, or (2) by a request of the applicant for waiver of, or exception to, any 
rule, regulation or requirement with which the application is in conflict." The 
current rule in this regard is Section 1.307. 
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consideration of a permanent frequency for KOB would be deferred until 


an appropriate application presented that issue. é 


With a view to presenting the issue of a permanent frequency for 
KOB, intervenor filed the applications (and the petition) which are in- 
volved in this appeal. 


After intervenor's applications were designated for hearing, the 


following significant actions and events occurred: 


1. January 2-12, 1945. - The first hearings were held 
on the two applications with one of the issues being "to deter- 
mine whether Section 3.25 of the Commission's rules should 
be amended so.as to permit the operation of Station KOB as 
proposed in application B5-MP-1738." 


2. February 20, 1945. - The Commission instituted the 
Clear Channel Proceeding (Docket No. 6741), placing in issue 
the classification of all the clear channels. Both KOB and 
appellant participated in this proceeding. 


3. August 9, 1946. - The KOB applications were placed 
in the pending file to await a decision in the Clear Channel 
Proceeding. 


3 The intervenor, Westinghouse Broadcasting Company, opposed this assign- 
ment since its station, WBZ, Boston, Massachusetts, was operating as a Class 
I-A station on 1030ke at that time. However, like KOB, it withdrew its objection 
when it was made clear that the assignment of KOB to 1030ke was a temporary 
one. Thereafter, KOB applied for its first special service authorization to 
operate on 1030ke with power of 50kw day and 25kw night. This application was 
granted in June, 1941, and on October 14, 1941, the Commission, on its own 
motion, modified the authorization to specify 770kc. WABC (then WJZ) protested 
this assignment (it was classified as the Class I-A station on that frequency) but 
later, upon the understanding that this assignment was also temporary until a 
permanent "billet" could be found for KOB, elected not to press its objections 
to the maintenance of the status quo by successive renewals of the KOB author- 
ization. American Broadcasting Co., Inc. v. Federal Communications Commis- 
Sion, 89 U.S. App. D.C. 298, 302, 191 F. 2d 492, 496 (1951). 
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4. August 23, 1949. - Appellant filed a motion to deny 
intervenor's then pending application for extension of special 


service authorization pursuant to which it had been operating 
Station KOB since October, 1941. 


5. December 14, 1949. - The Commission denied 
appellant's motion of August 23, 1949, after oral argument 
before that body en banc. 


6. July 19, 1951. - This Court rendered its decision 
reversing the Commission's Order of December 14, 1949, 
and pointing out that "there would appear to be many possi- 
bilities for action" that would resolve the KOB-WABC 
problem. The Court stated: 


"For example, there has been a lengthy record 
compiled before the Commission with regard to the 
frequency on which KOB should permanently be 
authorized to operate. If it is out of date, bringing 
it up to date to cover current issues should not be 
difficult. It may be that a hearing would show that 
by means of a directional antenna and more limited 
power at nighttime the interference caused by KOB 
to WJZ's secondary service could be greatly 
diminished, or that by similar devices KOB could 
effectively operate on its licensed channel 1030kc." 
American Broadcasting Co., Inc. v. Federal Com- 
munications Commission, 89 U.S. App. D.C. 298, 
307, 191 F. 2d 492, 501 (1951) 


7. September 30, 1952. - The Commission removed the 
KOB applications from the pending file, granted intervenor 
leave to amend the said applications to show transfer of con- 
trol of intervenor to Time, Incorporated and Wayne Coy, and 
denied appellant's petition to dismiss intervenor's applications 
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because of the transfer of control. + On the same day the 


Commission extended KOB's special service authorization 


for an additional six month period. 


8. November 3, 1952. - The Commission denied appel- 
lant’s petition for reconsideration of the action of Septem- 
ber 30, 1952, but granted its protest of this action to the ex- 
tent of ordering a hearing on the KOB application for extension 


of the special service authorization (Docket No. 10336). 


9. May 26, 1955. - The record in Dockets 6584 and 
6585 was reopened to bring up to date the evidence on the 


existing issues and to adduce evidence on additional issues. 


10. July 28, 1955. - The Commission adopted a final 
decision in Docket No. 10336 and granted KOB's application 
for extension of special service authorization "pending final 
decision upon the application of Albuquerque Broadcasting 
Company for a regular license to operate KOB on 770 kilo- 
cycles, with power output of 50 kilowatts, unlimited time, 
(Docket Numbers 6584 and 6585), .. ."' 


11. September 27, 1956. - This Court (on the basis of 
an appeal by appellant from the Docket No. 10336 decision) 
ordered the Commission to take effective steps "substan- 
tially to terminate the existing interference" resulting to 
WAEC from the operation of KOB pursuant to its special 
service authorization, "pending final determination of the 
use to be made of the frequency 770 kilocycles either in the 


4 Later, in March, 1957, the Commission granted its consent to the transfer 
of control of intervenor to KSTP, Inc. This action is now pending before this 
Court in Case No. 13937, the disposition of which has been ordered held in 
abeyance pending termination of the present proceeding (Dockets 6584 and 6585). 
The transfers of control have been raised as points of error by appellant in this 
appeal. 
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so-called clear channel proceedings or in the proceedings 
now being conducted pursuant to the Commission's order 
of May 26, 1955," i.e., the proceedings in Dockets 6584 and 
6585. American Broadcasting - Paramount Theatres, Inc. 
v. Federal Communications Commission, Case No. 12,883 
(U.S. App. D.C.), 14 Pike & Fischer RR 2020 (1956). 


12. April 26, 1957. - KOB commenced operating with 


a directional array which protects the 0.5 mv/m, 50 percent 
skywave contour of station WABC pursuant to Commission 
directive issued pursuant to this Court's September 27, 1956, 
order in Case No. 12,883. 


Further evidentiary hearings were held in the proceeding in 
Dockets 6584 and 6585 in July, October, November and December, 1956, 
and July, 1957, culminating in the Decision of September 3, 1958, which, 
with the Commission's order of the same date amending Sections 3.25 
and 3.182 of the rules, and its Memorandum Opinion and Order of 
September 2, 1959, denying appellant's petition for rehearing, is before 
the Court in this appeal. 


STATUTES AND RULES INVOLVED 


Pertinent provisions of the Communications Act of 1934, as 
amended, and of the Commission's Rules are set forth in Appendix C 
hereto. 


SUMMARY OF ARGUMENT 
I 


The only question before this Court is whether the Commission's ac- 
tion amending Sections 3.25 and 3.182 of its rules to permit the operation 
of two Class I stations on the standard broadcast frequency 770 kilocycles 
was arbitrary and capricious, contrary to law or violative of the public 
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interest. None of the other actions announced in the Commission's deci- 
sion of September 3, 1958, are prejudicial to appellant. Accordingly, if 


the Commission had the power and authority to "break down" the Class I 


frequency 770 kilocycles in a proceeding such as this and exercised its 
power and authority in a legal manner, with due regard to the public and 
private rights involved, its action must be affirmed. The Commission's 
action must be evaluated on the basis of what could be and was done, not 
on the basis of what might have been done. 


U0 


The Commission was not foreclosed by its own prior announce- 
ments that a permanent solution to the '"KOB problem" should be found 
in the Clear Channel ‘Proceeding, or by previous decisions and orders 
of this Court, from "breaking down" the frequency 770 kilocycles in an 
ad hoc proceeding based on the pending applications of intervenor. That 
the Clear Channel Proceeding was pending during the course of the 
instant proceeding, and might have been used as the vehicle for disposing 
of the "KOB problem", is immaterial. It was also immaterial, in view 
of the extraordinary circumstances involved in the loss of KOB's second- 
ary service, that other applications seeking the "break down" of clear 
channel frequencies were dismissed while the KOB applications were 
retained on file. A precedent for this proceeding, and for the action 
taken by the Commission, is found in the KOA proceeding held in 1943, 
which also involved the "break down" of a Class I-A channel to accom- 
modate stations left without a frequency because of the North American 
Regional Broadcasting Agreement of March 29, 1941. Since this is a 
rule making proceeding, the Van Curler decision (Infra) of this Court in 
1956 also supports the action of the Commission and justifies the ad hoc 
approach followed. 
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The Commission was also justified in limiting its consideration 
to the two frequencies 770 kc and 1030 kc. For rule making purposes, 
it is sufficient if the Commission follows established principles clearly 
anticipated and provided for in its rules and the basis and purpose of its 
order are within the considerations prescribed by the statute as criteria 
for Commission action. Here the Commission followed a proper pro- 
cedural course and the criteria of Section 307(b) of the Communications 
Act. The consideration of additional frequencies, short of considering 
all of the Class I-A channels, would have been meaningless, and the con- 
sideration of all the Class I-A channels would have created a hopeless 
and futile situation, in effect denying to the Commission any reasonable 
opportunity in reaching a decision. Furthermore, intervenor, if it had 
insisted on its rights, would have been entitled to a hearing such as this 
in connection with a renewal application of appellant and neither appellant 
nor the Commission could have raised a question concerning frequencies 
other than 770 kc. If it is proper to so proceed in an adjudicatory pro- 
ceeding involving conflicting applications, it is also proper to do so ina 


proceeding in which, as here, a rule amendment is involved. 


IV 


The appellant has not been prejudiced by the Commission's failure 
to institute a proceeding under Section 316 of the Communications Act 
to modify the WABC license. While such a proceeding would have been 


appropriate immediately following issuance of the Commission's Sep- 


tember 3, 1958, decision in order to expedite further proceedings and the 
implementation of that decision, it would serve no purpose at this time. 
The Commission's September 3, 1958, decision can now be implemented 
by acting on applications pending before the Commission, namely, the 
WAEC renewal application, the KOB application for modification of con- 
struction permit, and the application of KSTP, Inc., requesting the 
facilities of Station WABC. These applications are mutually exclusive 


10 


and can be designated for hearing in a comparative proceeding. Sucha 


proceeding, which, in effect, would be a further (adjudicatory) hearing 


in the instant proceeding, will provide the vehicle for completing the 
solution to the '"KOB problem" and will afford appellant all of the protec- 
tion and due process to which it continues to be entitled. 


V 


Since the Commission's action here on appeal concerns only the 
amendment of one of its rules in the light of the statutory mandate of 
Section 307(b) requiring a fair, efficient and equitable distribution of 
frequencies among states and communities, the Commission has correctly 
ruled that programming and similar non-engineering data is of no real 
significance insofar as its public interest determinations are concerned. 
The material consideration here is the paramount public need for a sta- 
tion in Albuquerque, New Mexico, capable of rendering clear channel 
(secondary) service. The particular licensee, or the particular program 
service proposed to be rendered, is immaterial since licensees and pro- 
grams are subject to change. Thus, the fact that the control of inter- 
venor has changed on two occasions during the course of this proceeding 


is also of no consequence. 


ARGUMENT 
I. 
THE NATURE OF THE COMMISSION'S ACTION 


The question presented here, as stipulated by the appellant- 
petitioner, appellee, and the intervenor, Albuquerque Broadcasting Com- 
pany (KOB) is 

Whether the Commission's actions "breaking 
down" 770kc, determining that the public interest 


would be served by requiring WABC to directional- 
ize and permitting KOB to operate unlimited time 
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on 770kc, taken by the Commission after it 
had reactivated the Clear Channel proceeding, 
were arbitrary, capricious, contrary to law or 
violative of the public interest. 

In terms of the Commission's Order appealed from what is at 
issue here is the action of the Commission amending Sections 3.25 and 
3.182 of its rules so as to make the frequency 770kc available for 
assignment to two Class I stations. The amendment is in the nature of 
an exception to Section 3.25, which otherwise provides that only one 
Class I station will be assigned to the frequencies specified therein. 
While not so stated in the Commission orders here on appeal, this 
action is responsive to a petition filed by intervenor on February 3, 
1944, in connection with its applications for a construction permit and 
license authorizing the regular and permanent operation of station KOB 
on the frequency 770ke as a Class I station. (R. 339-412) 


In addition to ordering this amendment the decision and orders 
appealed from (a) grant intervenor leave to amend its pending applica- 
tion for modification of construction permit (File No. BMP-1738), (b) 
grant appellant leave to file an application for authority to make changes 
in the operation of Station WABC, (c) direct appellant to file an applica- 
tion for renewal of the license of Station WABC not later than July 1, 
1959, and (d) dismiss intervenor's applications for license to cover con- 
struction permit as modified and for authority to determine operating 
power by direct measurement (File Nos. BL-1799 and BZ-1583) s 
None of these actions are prejudicial to appellant and, as intervenor 
understands the points of error, appellant has not placed these actions 


in issue insofar as this appeal is concerned. 


° Intervenor's amendment and appellant's renewal application have been filed 
with the Commission. In addition, an application has been filed by KSTP, Inc., 
requesting appellant's New York City facilities (WABC), but specifying a 
directional antenna system compatible with the Commission's September 3, 1958, 
decision. This application is clearly mutually exclusive with the WABC renewal 
application. 
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Therefore, the only questions before this Court are whether, as 
the Commission points out in its Memorandum Opinion and Order of 
September 2, 1959, the Commission has the power and authority to pro- 
ceed, as it did in this proceeding, to "break down" channel 770 ke and, 
if it has, whether it exercised that power and authority in a legal man- 
ner with due regard for the private rights and equities of appellant and 
intervenor and, more important, the rights and equities of the public. 


Particularly in view of the long, complicated and frustrating 
history of this proceeding, with which this Court is intimately familiar, 
it is imperative that appellant's complaints be evaluated on the basis of 
what the Commission can and did do and not on the basis of what it might 
have done. As this Court has previously pointed out, the possibilities 
for legal action were not limited to a particular type of proceeding 


(American Broadcasting Co., Inc. v. Federal Communications Commis- 


sion, supra at 307, 501). That KOB's permanent status might have been 


determined in the so-called Clear Channel Proceeding (Docket No. 6741) 
is immaterial if the manner of determination actually utilized by the 
Commission was within its authority, the result reached was not 
arbitrary and capricious in the light of public interest requirements, 
and the private rights of appellant were not improperly infringed in 

the process. It is in this context that the Commission's action here 
involved and appellant's points of error must be examined, keeping in 
mind that what is basically at issue, in legal effect, is an evidentiary 
rule making proceeding looking toward the amendment of Section 3.25 

of the Commission's rules.® 


which is based on the statutory mandate of Section 307(b) of the Com- 


In reaching a decision to amend the Section, 


e This is not to say that no significance attaches to the two applications which 


caption the Commission's proceeding. As hereinafter explained, they are im- 
portant, both procedurally and substantively, to the result reached by the Com- 
mission. The application for modification of construction permit (File No. BMP- 
1738, Docket No. 6584), as now amended pursuant to leave granted by the Com- 
mission, will continue to be important in the licensing (adjudicatory) phases of 
the proceeding which are yet to be disposed of. The record has been left open 
for this purpose. 
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munications Act, the Commission succinctly explained its conclusions 
as follows: (R. 7402) 


"To summarize, it is apparent from the above 
comparisons of the ten possible modes of operation 
explored herein that only if KOB is restored to the 
status of a Class 1-B station would it be enabled to 
provide a broadcast service even nearly adequate to 
fulfill the needs of the comparatively greatly under- 
served populations in the Southwest area. Moreover, 
for reasons heretofore discussed, the evidence also 
clearly establishes that, from the standpoint of making 
primary service available on an overall basis to 
‘white’ or comparatively underserved areas, the oper- 
ation of KOB as a Class 1-B station on 770 kc would be 
far superior in every respect to its operation as a 
Class 1-B station on 1030 kc. It necessarily follows, 
therefore, that, among all of the modes considered 
herein, the operation of KOB on 770 kc as a Class 1-B 
station must be selected as providing the most effective 
means of complying with the statutory mandate of Sec- 
tion 307(b), supra, and thus serving the public interest." 


The validity of the Commission's conclusion in this regard is not chal- 


lenged by the appellant. 


II. 


THE AD HOC APPROACH FOLLOWED BY THE COMMISSION 

IN AMENDING SECTION 3.25 OF ITS RULES WAS PROPER 

AND THE VALIDITY OF THE DECISION REACHED WAS NOT 

AFFECTED BY THE PENDENCY OF THE CLEAR CHANNEL 

PROCEEDING 

Appellant first questions the propriety of the Commission's action 

"breaking down" the frequency 770 kc "in advance of action on the other 
clear channels" in the clear channel proceeding (Docket No. 6741), which 
it claims was contrary to the Commission's own prior announcements 
that a solution of the "KOB problem" should await the outcome of that 
proceeding. Asa corollary, appellant seems to argue that the Commis- 


sion's continued effort to find a permanent solution to the ''770 kc prob- 


lem" in a proceeding separate and apart from the Clear Channel Pro- 
ceeding was inconsistent with this Court's 1951 decision in connection 
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with this matter. American Broadcasting Co., Inc. v. Federal Com- 
munications Commission, supra. 


Intervenor is unable to understand appellant's claim that ''when the 
Commission removed Dockets 6584 and 6585 from its pending files in 
1952, and ordered a further hearing thereon in 1955, it did so witha 


view to carrying out the Court's 1951 mandate, i.e., finding a temporary 


berth for KOB pending a final decision in the Clear Channel Proceeding." 
(Underscoring supplied) Of course, the Court's decision speaks for it- 


self but it certainly does not suggest that the only avenue open to the 
Commission in reaching a permanent solution to the KOB problem was 
the Clear Channel Proceeding. The nature of the further hearing on the 
"KOB problem", in this regard, was set at rest by the Commission in its 
Memorandum Opinion and Order of September 30, 1952 (R. 2444-2447, 

9 Pike & Fischer RR 346), which among other things removed the KOB 
proceeding from the pending file "for consideration and the adoption of 

a Proposed Decision." In that opinion the Commission also carefully re- 
considered its prior determination that no attempt should be made to 
reach a decision as to the permanent status of KOB in advance of a deci- 
sion in the clear channel hearing. Its stated conclusion was that "in view 
of the special circumstances surrounding this case, . . . the pendency 

of the Clear Channel Hearing does not necessarily preclude action on the” 
KOB applications. 


Furthermore, when the matter was before this Court for the second 
time in 1956 (Case No. 12,883), the Court specifically recognized that the 
Commission could reach a "final determination of the use to be made of 


the frequency 770 kilocycles either in the so-called clear channel pro- 
ceedings or in the proceedings now being conducted pursuant to the Com- 
mission's order of May 26, 1955."' Accordingly, there was no need or 
requirement for the Commission "to dismiss or hold in abeyance the pro- 
ceeding in Dockets 6584 and 6585", after this Court's 1956 directive 
which required the Commission substantially to relieve the infringement 
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upon the existing license of Station WABC." Rather, in view of the sub- 
stantial reduction in KOB's service area occasioned by the modification 
of its special service authorization required by the Court's directive, the 
public interest demanded a permanent solution by the fastest possible 
legal means. If for no other reason, the Commission's decision to per- 
manently meet the basic public interest consideration, i.e., the mandate 
of Section 307(b) of the Act, in a separate, ad hoc proceeding was justi- 
fied by the Court's 1951 directive.” That other individual applications 
for a "breakdown" of clear channel frequencies had not been entertained 


by the Commission since the institution of the Clear Channel Proceeding 
in February, 1945, is immaterial.° 


Except for the time involved, and the greater complications that 
ensued, this KOB proceeding is not unlike the one which resulted in the 
reclassification of the frequency 850 kilocycles from I-A to I-B (by 
amending Section 3.25 of the Rules) following ratification of the same 


qa The principal thrust of appellant's argument seems to be to make it appear 
that the purpose of the proceeding here involved is, and has been, to find a solu- 
tion to the infringement on WABC's Class I service area by the KOB special 
service operation and that the only "interest" of importance is the "private inter- 
est" of appellant. What is actually involved, of course, is the public interest 
under Section 307(b) of the Act and the objective of the proceeding from the begin- 
ning has been to d&termine whether the frequency 770 ke should be "broken down" 
to permit KOB to operate thereon unlimited time and to determine which modes 
of operation by KOB and WABC would best serve the public interest within the 
meaning of the Section 307(b) mandate. The proceeding in Dockets 6584 and 6585 
was not instituted for the purpose of exploring and removing the impact of inter- 
ference on WABC, and there was no transformation of the Commission's objec- 
tives in this regard at any time during the course of the proceeding, appellant's 
protestations to the contrary notwithstanding. 


8 The KOB applications (and the general KOB problem) were excepted from the 
Commission's procedure in connection with applications in conflict with Sections 
3.22 and 3.25(a) of the rules from the beginning. Because of the extraordinary 
nature of the ‘770 kc and 1030 kc problem, and the need for a solution as soon as 
possible, the KOB applications were retained on file. Other applications (and 
petitions) requesting similar relief were dismissed. See Public Notice dated 
August 9, 1946, which is reproduced in Appendix B hereto. 
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1941 NARBA. See Federal Communications Commission v. National 
Broadcasting Company (KOA), 319 U.S. 239, 87 L. Ed. 1374 (1943) and 
Matheson Radio Co., Inc. (WHDH), 10 F.C.C. 128 (1943). While the 
Supreme Court held that the amendment of Section 3.25 ("breaking down" 
850 kc on which KOA was licensed to operate) constituted a modification 
of KOA's license, and that KOA was entitled to be heard for that reason, 
no question was raised as to the propriety of precisely the same sort ofan 


ad hoc approach followed by the Commission in this proceeding. 


Much more recently this Court, en banc, rendered an opinion which 
decisively recognizes the propriety of ad hoc amendments to the Com- 
mission's rules in cases such as this, even during the pendency of a 
general rule making proceeding the results of which obviously could be 
conflicting with the ad hoc amendment. 


In Van Curler Broadcasting Corp. v. United States etal., 98 US. 
App. D.C. 432, 236 F. 2d 727 (1956), cert. denied 352 U. S. 935 (1956), 
the question before the Court was the validity of the Commission's rule 
making action amending Section 3.606 of the rules (Table of Television 
Assignments) to add VHF television channel 10 to Vail Mills, New York. 
Prior to the effective date of this amendment (December 16, 1955), the 
Commission, on November 10, 1955, instituted a general rule making 


proceeding to consider possible overall solutions to the television allo- 


cation and assignment problem on a broad nationwide basis (Docket No. 
11,532, FCC 55-1124). In view of the state of the record at that time, it 
was not unreasonable to expect that the solution to the television alloca- 
tion problem in the Vail Mills vicinity (Albany-Schenectady-Troy) might 
very well be to amend Section 3.606 of the rules in a manner inconsistent 
with the use of Channel 10 in that area. In fact, before the Court ren- 
dered its decision in the case, the Commission, to implement conclusions 
reached in the general proceeding (Docket No. 11,532), issued a Notice 

of Proposed Rule Making (Docket No. 11,751, F.C.C. 56-592) looking to 
the addition of UHF Channel 47 to the Albany-Schenectady-Troy area 
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instead of VHF Channel 10 to Vail Mills. Nevertheless, this Court (en 
banc), with notice of the Commission's change in position, affirmed the 
amendment to Section 3.606 stating as follows: (98 U.S. App. D.C. at 
434, 435, 236 F. 2d at 729, 730) 


"Since the Commission did not summarily 
depart from established principles or program, 
but on the contrary followed a course clearly 
anticipated and provided in its basic Sixth Report, 
its action can in no sense be deemed arbitrary or 
capricious. Since all procedural requirements as 
to rule-making proceedings were met, no defect 
in the order appears in that respect. The conclu- 
sion reached by the Commission is clearly stated. 
The basis and purpose of the order are ample and 
understandably, even though succinctly, stated and 
are within the considerations prescribed by the 
statute as criteria for Commission action. The 
order is also consistent with the provisions of the 
Act dealing with the distribution of licenses. The 
given reasons are factual and support the conclu- 
sion. Having reached the foregoing conclusions, 
the function of the court is at an end in a case such 
as this."' (Footnote references omitted) 


In the instant proceeding, the Commission also did not, summarily 
or otherwise, depart from established principles but rather followed a 
course "anticipated and provided for" in its basic rules. . The only 
Significant difference between the instant proceeding and Van Curler 
is that here an evidentiary hearing was held on issues specifically 
designed to insure that facts responsive to the applicable statutory 
criteria (Section 307(b) of the Act) were developed and made available 
for consideration by the Commission in reaching its decision. Obviously, 
of course, an evidentiary hearing was required here (whereas it was not 


? In this standard broadcast proceeding, the basic rules are Sections 3.21 
through 3.38 (1 Pike & Fischer RR 53:21-53:38) instead of Section 3.606 which 
provides for the allocation of television channels. As previously pointed out, 
Section 1.307 (formerly Section 1.72) specifically defines the course to be followed 
in seeking ad hoc amendments to the rules (see footnote 2, supra) and intervenor 
properly set this proceeding on that course on February 3, 1944, when it filed the 
instant applications and its petition for exception to, or amendment to, the rules. 
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in the Van Curler situation) because the amendment in question, if 


adopted, would constitute a modification of the WABC license within the 


meaning of the KOA decision. 1° 


Ii. 


THE COMMISSION COULD AND DID VALIDLY "SINGLE OUT" 
770 KILOCYCLES FOR "BREAK DOWN" TO SOLVE THE KOB 
PROBLEM AND COULD VALIDLY REFUSE TO CONSIDER 
CLEAR CHANNELS OTHER THAN 770 KILOCYCLES AND 
1030 KILOCYCLES 


Not only does the Van Curler decision support the ad hoc approach 
which the Commission adopted for solution of the KOB problem without 
regard to the pending Clear Channel Proceeding, but it also supports 
the logical and practical decision to limit the proceeding to the two 
frequencies actually considered. 


ay Undoubtedly, a corollary consideration was Section 303(f) of the Communica- 
tions Act. While this section does not literally require a "public hearing" for an 
amendment such as here involved (the amendment does not require a change in 
the frequency, authorized power, or the hours of operation of WABC), an evi- 
dentiary hearing would certainly be in keeping with the spirit thereof. In any 
event, appellant cannot complain that it received more "due process" than it was 
entitled to. 


— It follows that no significance can be attached to the two outstanding notices of 
proposed rule making in Docket No. 6741 which are reproduced as Appendices A 
and B to appellant's brief. It should be noted, however, that intervenor does not 
construe the Commission's "Third Notice" (appellant's Appendix B) to mean that 
proposals such as suggested in the April 15, 1958, "Further Notice" (appellant's 
Appendix A) are foreclosed from further consideration by the Commission. In 
any event, there is no reason why appellant could not, or cannot yet, make a show- 
ing in the Clear Channel Proceeding with a view to having the Commission con- 
sider the use of other frequencies. The frequencies 660 kc, 880 kc, or 1180 ke can 
still be broken down - even in lieu of 770 ke - in the Clear Channel Proceeding if 
evidence is presented showing that the action would serve to better achieve the ob- 
jectives of Section 307(b) of the Communications Act. If such action is properly 
taken and KOB, in the meantime, has been permanently licensed on 770 ke, the 
license can be modified. Frequency allocations are not, and cannot be, static. If 
changing public needs and demands require changes in allocation rules, it is the 
Commission's duty and responsibility to pursue and adopt appropriate amendments 
and change station operating assignments and conditions accordingly. To facilitate 
the latter process, the Congress wisely provided in the Communications Act that 
the license period for a radio station would be for a specified number of years 
(47 U.S.C. Sec. 307(d)), that every applicant for a license must sign a waiver to the 
use of any particular frequency (47 U.S.C. Sec. 304), and that any station license or 
construction permit may be modified by the Commission, if necessary (47 U.S.C. 
Sec. 316). 
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Without questioning the basic and paramount need for clear chan- 
nel service in Albuquerque, New Mexico, appellant argues here, in 
effect, that the "break down" of some other clear channel frequency 
might result in better overall service to the public than the "break 


down" of 770 kilocycles.1? This was substantially the position of the 


petitioners (before this Court) in the Van Curler case since they too 
were arguing that other allocation proposals, involving other frequencies, 


might better serve the public interest and be less damaging to private 


interests. 


It is possible that there might be another method of making a 
clear channel facility available in Albuquerque, New Mexico, but if Com- 
mission action in these allocation matters was justifiable only after 
every conceivable possibility had been explored, there would be few, if 
any, actions of benefit to the public. Even appellant admits this in sug- 
gesting that the Commission's consideration be extended, but limited, 
to the three additional frequencies of 660 kc, 880 kc, and 1180 kc. Inso- 
far as the public interest is concerned, what significant difference is 
there between considering one (see footnote 12) logical frequency for 
“break down" or four? If appellant's claim that the Commission should 
have considered four frequencies in the same category as 770 kc is 
valid, then it would be reasonable to say that the Commission should 
consider at least all of the channels specified in Section 3.25(a) of the 
rules. This, of course, as the Commission recognized, would mean that 


the KOB problem would never be solved. 


In continually complaining about how it was "victimized", appel- 


lant ignores the duty the Commission owes the public. If private equities 


To avoid confusion, it must be remembered that the "break down" of 1030 ke 
is not, and has not been, involved in this proceeding. The frequency 1030 kc has 
been a Class I-B frequency, available for the assignment of multiple, unlimited 
time stations in accordance with Section 3.25(b) of the rules for many years. 
This proceeding, therefore, actually involves the question whether the public 
interest would be better served by "breaking down" 770 kc and assigning KOB 
thereto than by assigning KOB to the existing I-B frequency 1030 kc. 
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were the prime consideration, KOB could paint a much more moving 
picture of how it has lost service and position by being pushed from 
pillar to post through no fault of its own. 13 But the real answer is to 
be found in the need to resolve the present controversy in order to 
furnish a new and needed service to the public. A corollary of this 
principle is the right of the Commission to control the conduct of a 
hearing in order to ultimately terminate a proceeding that has been un- 
duly protracted, so long as the fundamentals of fair play are observed. 
Federal Communications Commission v. Pottsville Broadcasting Co., 
309 U.S. 134, 143, 84 L. Ed. 656, 662 (1940). The right to a hearing 
does not give a party the right to dictate how the proceeding will be 
handled. Limiting the instant proceeding to the consideration of two 
frequencies and to ten possible operations on these two frequencies is 
clearly a reasonable administrative determination designed to insure 
the efficient conduct of the Commission's business and to keep the hear- 
ing within manageable bounds. National Broadcasting Company v. Fed- 
eral Communications Commission, 76 U.S. App. D.C. 238, 132 F. 2d 545, 
556 (1942), aff'd., 319 U.S. 239, 87 L. Ed. 1374 (1943). Appellant's 
rights entitle it toa "reasonable" hearing and nothing more. In light of 
all the circumstances, the Commission correctly concluded that it 
should limit its consideration to the frequencies 770 kc and 1030 kc in 
the instant proceeding. 


13 prior to March 29, 1941, the stations here involved (KOB, WABC and WBZ) 
were all Class I stations that had operated on clear channel frequencies from the 
date of the inception of that service in 1928. None had operated on the frequencies 
assigned as a result of NARBA. All were pioneer stations that first started oper- 
ations in the early 1920's. All were designed to render service to widespread 
rural areas; KOB to the sparsely-settled Rocky Mountain Regions; WABC to the 
Middle Atlantic area; and WBZ to the New England area. The public interest and 
need for KOB's secondary service was at least as great as that of either of the 
other stations, and in view of the great multiplicity of other Class I stations in 
the Eastern section of the country, the equitable rights of the isolated people of 
the Rocky Mountain Region, under Section 307(b), were clearly superior. Asa 
result of the loss by KOB of its Class I service, there are no Class I stations in 
New Mexico and there are only two in the eight large states of the Rocky Mountain 
Region. On the other hand, there is a great multiplicity of overlapping Class I 

(continued on following page) 
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Even if the Commission's action was one within its sole discretion, 
it would have been justified in limiting its consideration primarily to 
770 ke. Actually, however, this was not a matter solely within the Com- 
mission's discretion for when intervenor filed its application for modi- 
fication of construction permit (File No. BMP-1738) on February 3, 1944, 
accompanied by the petition for exception to, or amendment of, Section 
3.25, a procedural course was set which left the Commission no alterna- 
tive. At that point, intervenor was entitled either to a hearing on its 
request for amendment, United States, et al. v. Storer Broadcasting 
Company, 351 U. S. 192, 100 L. Ed. 1081 (1956), or to a hearing on its 


13 (continued from preceding page) 


stations in Eastern United States, with New York City alone having five besides 
WABC, and the State of New York, seven. 


Prior to March 29, 1941, each station was regularly authorized to operate 
and each had the right to a hearing before its license was modified or revoked or 
its renewal denied. The rights and equities of the parties as licensees were equal. 


NARBA, by its terms, did not operate in derogation of the domestic rights 
here involved. The treaty did not assign particular stations to particular channels. 
It did reduce the number of clear channels available for United States stations, but 
left to this country the specific assignment of such channels. The Commission did 
not propose the elimination or drastic modification of any clear channel station, 
but rather the preservation of service for all by assigning some to operate on the 
same channel and avoiding interference by use of directional antennas. NARBA 
left its effectuation by the United States to be made in accordance with the provi- 
sions of the Communications Act and all intra-national equities were fully pre- 
served by the treaty, including the right of all parties to an opportunity to be 
heard on license modification and the rights of states and communities to a fair 
and equitable share of radio facilities. 


Since the hearing to which KOB was entitled, before its license as a Class I 
station was modified, could not be completed prior to March 29, 1941, KOB tem- 
porarily accepted a Class II assignment on 1030 kc, upon the representation of 
Commission officials that an early determination of the question of the assign- 
ment of secondary service facilities to Station KOB could and would be made. 
WBZ likewise accepted the assignment of KOB to 1030 ke temporarily and pend- 
ing a hearing. Later when the Commission assigned KOB, again temporarily, to 
770 ke as a Class II station, WABC likewise accepted the assignment as a tempo- 
rary measure, first, pending the end of World War II, and later, pending the liti- 
gation then in process on a permanent solution. Since none of the parties insisted 
on the right to a hearing before the temporary assignments and all accepted them 
as temporary in nature, either all or none lost their rights to a hearing as a 
result of these events. Under the circumstances, it should be obvious that none 
waived their rights to an early hearing and that the private equities of each were 
fully preserved. (R. 4727-4756) 
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modification application in a comparative proceeding with an application 


for renewal of the license of Station WABC, Ashbacker Radio Corpora- 


tion v. Federal Communications Commission, 326 U.S. 327, 90 L. Ed. 
108 (1945). See also this Court's order of January 8, 1954, in Broad- 
cast House, Inc. v. Federal Communications Commission, Case No. 
12,040 (U.S. App. D.C.). 


Admittedly, intervenor did not press its indisputable rights in this 
regard, or, like appellant, assert them in vexatious litigation, preferring 
instead to adopt a course of cooperating to the fullest extent with the 
Commission in order to reach a permanent and reasonable solution in 
the public interest. On the other hand, while they may have become 
somewhat obscure with the passing of time, the changing scenes, and the 
intervening attempts to solve the problem, intervenor's rights have 
never been relinquished and still prevail. If, like appellant, intervenor 
had insisted on its rights, thereby challenging ABC directly for the 
770 ke frequency, no question would, or could, have arisen concerning 
other Class I frequencies and stations. In that event, the Commission 
would have had not only the authority to progress to a decision in much 
the same way that it did in this proceeding, but the duty and responsi- 
bility to do so as well. 


Under the law and the Commission's rules and regulations any 
applicant may apply for the facilities of any existing station at any time, 
in which event, issue is joined in a comparative hearing on the new 
application for a construction permit and the application for renewal of 
the existing station's license. The Commission must then decide which 
of the proposals, the old or the new, would better serve the public in- 
terest. If the newcomer desires to use the facilities in another com- 
munity, the public interest test is the mandate of Section 307(b), i.e., 
which of the proposed operations would constitute a more fair, equitable 
and efficient use of the one frequency involved. Since no more was in- 
volved in this proceeding, there was no need for the Commission to con- 


sider other frequencies in reaching its decision. 
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IV. 
APPELLANT HAS NOT BEEN IMPROPERLY 
DENIED A "SECTION 316'"' HEARING 

As previously explained, the proceeding in Dockets 6584 and 6585 
has thus far concerned only the rule making phase of the overall prob- 
lem. No new authorizations have been granted and no licenses have been 
modified. In fact, even the rule amendment adopted is a very minor one, 
merely providing that: ''On the frequency 770 kc, two Class I stations 
may be assigned." 


Since appellant has not seen fit to file an application for a con- 
struction permit authorizing it to operate with a directional antenna at 
night, it apparently is of the opinion that its renewal application conforms 
with the amended rule. In any event, appellant is continuing to operate 
its station as it has in the past and will not be interfered with insofar as 
that operation is concerned until some action is taken by the Commis- 
sion with respect to the renewal application or until intervenor's 
amended application for modification of construction permit is granted. 
In the meantime, appellant has not been prejudiced and is not entitled to 


a show cause hearing on the question of the modification of its license. 


At one time during this. proceeding, intervenor was of the opinion 
that a Section 316 modification proceeding should be instituted with a 
view to making the WABC license compatible with a Class I operation by 
KOB at Albuquerque, New Mexico. See intervenor's December 5, 1958, 


opposition to appellant's petition for rehearing (R. 7535-7548). Inter- 
venor was concerned that failure to modify the WABC license by direct 
action might unduly delay further proceedings and the implementation 


of the Commission's September 3, 1958, decision, since it was obvious 
that only by a "316" hearing would WABC's license, which expires on 
June 1, 1960, be modified prior to that date. 


However, subsequent events have eliminated any need to so modify 
appellant's license. Because of appellant's challenge to the 1958 decision, 
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there is now no possibility that the present WABC license can or need 

be modified. The WABC renewal application was filed as directed, 
intervenor has filed the required amendment to its application, and an 
application has been filed by KSTP, Inc., for appellant's New York facil- 
ities, the latter specifying an operation compatible with the KOB Albu- 
querque proposal. Thus, the Commission can designate the pending 
applications for hearing in a consolidated proceeding and resolve therein 
all of the matters remaining undisposed of insofar as the instant pro- 
ceeding is concerned. In the process, appellant will have every oppor- 
tunity to which it is entitled to protect its rights and interests. It has 
already been through two long hearings in which it had an opportunity to 
present evidence justifying the retention of its Class I status on 770 kc, 
and has had a third opportunity to be heard in the Clear Channel Proceed- 
ing. If WABC was "victimized" in the past, it is now being showered with 


due process. It is not entitled to a "Section 316" hearing in addition. 


Vv. 


OTHER CLAIMS MADE BY APPELLANT 
ARE UNSUBSTANTIAL 


Appellant also contends that the Commission erred (a) in permit- 


ting two new groups (Time, Inc., and Wayne Coy and KSTP, Inc.), who 
acquired control of intervenor during the pendency of this proceeding, 
to continue prosecuting the KOB applications, (b) in restricting the 
record with regard to non-engineering data (i.e., programming), and (c) 
in refusing to dismiss the proceedings in Dockets 6584 and 6585 "after 
it had complied with this Court's 1951 and 1956 mandates and after it 
had reactivated the Clear Channel Proceeding.” 


It has already been shown that the 1951 and 1956 orders of this 
Court were not concerned with the particular procedures to be used in 
solving the KOB problem. The Court's concern merely has been that 


the Commission proceed to solve the problem in some proper manner 
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and in the meantime, substantially relieve WABC of the interference it 
had been receiving from the former temporary operation of KOB on 
770 ke. It has also been shown that the pendency of the Clear Channel 
Proceeding did not foreclose the Commission from proceeding to solve 
the KOB problem on an ad hoc basis. There is no merit to the claim 
that the Commission should have dismissed this proceeding for these 
reasons. 


Appellant's point concerning the transfers of control, which is 
pending before this Court in another case - No. 12,883 - is answerable 
by again reiterating that the instant proceeding, insofar as appealable 
action at this time is concerned, is rule making concerning the public's 
interest in a fair, efficient, and equitable distribution of frequencies and 
radio service within the meaning of Section 307(b) of the Communications 
Act. This being the case, it is difficult to appreciate what significance, 
legal or otherwise, can be attached to the identity of the persons or 
entities who might be operating the stations involved at any particular 
time, provided those persons or entities possess the necessary qualifi- 
cations of a broadcast licensee. The cases cited by appellant in support 
of its contrary position are inapplicable since the amendments involved 
in those strictly adjudicatory cases introduced new matters changing the 
complexion of the issues and proof and, if accepted, would have required 
additional hearings. In this proceeding, as in Independent B/casting Co., 
6 Pike and Fischer RR 1032 (1949), the introduction of new principals in 
the applicant had no bearing on the issues or the hearing objective. The 


doctrine of the Commission's Independent decision is even more control- 


ling here where broad Section 307(b) considerations are at issue to 


determine the propriety of a rule amendment. 


Appellant's continued requests for the Commission to consider 
programming matters in more detail can be placed in the same category. 
The Courts and the Commission have held that programming evidence is 
not relevant in a proceeding such as this in which the basic issue is the 
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proper application of the statutory requirement for the distribution of 
broadcast station facilities among the several states and communities. 
See Federal Communications Commission v. Allentown Broadcasting 
Corp., 349 U. S. 358 (1955). The rationale of the rulings is all too obvi- 
ous. Stations change ownership, network affiliations and programming 
plans and policies. Even networks are known to change ownership and 
programming policies. Moreover, the future operations of networks 
may be radically changed either by Congress, the Commission, or some 
other Governmental agency. The Commission correctly concluded that 


such evidence is of no decisional significance: (R. 7406-7407) 


'Tn any event, these considerations cannot 
properly constitute the basis for a basic alloca- 
tion such as the one involved herein. The Com- 
mission's allocations scheme is designed to bring 
broadcast service—primary service if possible, 
and secondary service as well—to as large a part 
of the population as possible. The engineering 
facts involved in such an allocation are permanent, 
not subject to change. This is likewise true of the 
assignments involved. Therefore, assignments of 
this character should not be subject to such ephem- 
eral considerations as programming, or the per- 
haps slightly less changeable but still not immut- 
able situation with respect to network affiliations." 


CONCLUSION 


For the foregoing reasons the order of the Federal Communications 
Commission should be affirmed. 
Respectfully submitted, 
FRANK U. FLETCHER 
ROBERT L. HEALD 
EDWARD F. KENEHAN 
OF COUNSEL 1023 Munsey Building 


Spearman and Roberson Washington, D. C. 
1023 Munsey Building Attorneys for Intervenor 
Washington, D. C. | Albuquerque Broadcasting Company 


APPENDIX A 


Albuquerque Broadcasting Company Counterstatement 
Printed In The "Brief For The Intervenor" Filed In 


United States Court Of Appeals Cases 10, 496 And 10,570 


COUNTER -STATEMENT OF THE CASE 


In view of the somewhat lengthy and complicated historical and 
technical background of the instant controversy, intervenor finds that it 
is more desirable from both the viewpoint of brevity and clarity to supply 
the omissions in appellant's statement of facts by completely restating 
the facts of the case rather than to attempt by detailed reference and 
specification to correct or supply the substantial omissions in appellant's 


statement. 


A. Pre-NARBA Period (1928 to 1941). 


Radio Station KOB operates at Albuquerque, New Mexico, a city of 
35,000 population (1940 Census) located in the fourth largest state of the 
Union in the heart of the sparsely-settled Rocky Mountain Region. Radio 
Station WJZ operates at New York City, New York, in the most densely - 
populated area of the United States. 

In 1928 the Federal Radio Commission, predecessor to appellee, 
Set aside certain frequencies to be used for unduplicated operation at 
night for the purpose of rendering broadcast service to extended rural 
and sparsely settled areas. These frequencies became known as clear- 
channel frequencies. Both WJZ and KOB were assigned to clear-channel 
frequencies in 1928 and have continuously operated on this type of fre- 
quency since that date. 

The designation of certain frequencies as clear-channel frequencies 
was continued by the Appellee, but in 1939 some were set aside for lim- 
ited nighttime duplication and others were left in their unduplicated status, 
the dominant stations on the latter group being called Class I-A stations 


A-2 
and on the former, Class I-B stations. Under this redefinition of clear- 


channel stations, KOB received the status of a Class I-B station and 
WJZ the status of a Class I-A station. (J. App. 147.) 

The distinction between Class I-A and Class I-B stations rests 
primarily in the extent of protection accorded their rural-service areas 
and in the permissible minimum power of each. Class I-A stations are 
normally protected at night from interference from other stations operat- 
ing on the same channel within the entire United States whereas Class I-B 
stations are normally protected only within their primary and secondary 
service areas which is non-directional operation usually extends to a 
distance of approximately 750 miles in all directions. Class I-A stations 
must operate with 50 kw power whereas Class I-B stations may be au- 
thorized to operate with power varying between 10 kw. and 50 kw. 

The only other| stations that are allowed to operate on clear-channels 
are Class II stations which may operate limited time only on Class I-A 
channels and unlimited time on Class I-B channels. This class of station 
must protect Class I-B stations at night from interference within the 
latter's normally protected contours. Class II stations have no secondary 
service area since they are subject to interference within their primary 
service area from Class I stations and their service area is generally 
limited to urban areas and rural areas immediately contiguous thereto. 

At the beginning of the year 1941, two Class I-A stations and one 
Class I-B station were assigned to and operating in the eight sparsely- 
settled states that comprise the broad expanses of the Rocky Mountain 
Region. (J. App. 153) At the same time three Class I-A stations and 
two Class I-B stations were assigned to and operating in the relatively 
small confines of New York City. (J. App. 153) In addition, Class I 
stations were assigned to Philadelphia, Baltimore, Washington, Richmond, 
Pittsburgh, Wheeling, Cleveland, Cincinnati, Fort Wayne, Detroit, 
Schenectady, Rochester, Buffalo, Hartford and Boston. KOB was one of 
the three Class I stations assigned to the Rocky Mountain Region and 
WJZ was one of the five such stations assigned to New York City. (J. 
App. 153) 
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KOB was first established at Las Cruces, New Mexico, by a state- 
owned educational institution, was moved to Albuquerque in 1932, and the 
ownership was transferred in 1936 to the present licensee, a privately- 
owned corporation with no other standard broadcast interests. (J. App. 
146) WJZ for many years has been licensed to national radio networks, 
first to the National Broadcasting Company and now to the American 
Broadcasting Company, appellant, both of which networks have and have 
had many affiliated stations located throughout the United States in addi- 
tion to other stations directly owned and operated by them. Appellant is 
engaged in originating broadcast programs for distribution over its nation- 
wide network of owned and affiliated stations, which includes WJZ. 

Prior to March 29, 1941, WJZ for many years had operated on the 
frequency 760 kc with 50 kw power employing a non-directional antenna. 
(J. App. 147) No other station was authorized to operate on 760 ke at 
night. (J. App. 123) 

From 1928 to March 29, 1941, KOB operated on the clear-channel 
frequency 1180 ke with power authorizations varying between 10 and 20 kw. 
(J. App. 147) On May 7, 1940, the Commission granted a construction 
permit to KOB to increase its power to 50 kw on the frequency 1180 kc 
employing a non-directional antenna. (J. App. 12-13) No other station 
was authorized to operate on 1180 kc at night. 

Upon the granting of the permit in May, 1940, KOB commenced the 
construction of its 50 kw plant, but had not fully completed the same by 
March 29, 1941, when the reallocation of assignments to United States 
stations in accordance with NARBA was required to be effected. (J. App. 
12-13, 148) 


B. The NARBA Problem. 

The North American Regional Broadcasting Agreement (hereinafter 
referred to as NARBA) is an international agreement entered into by the 
governments of the United States, Cuba, Mexico, Canada, Haiti and the 
Dominican Republic to run, by its original terms, for a period of five 


years commencing on March 29, 1941. (J. App. 14-18) Its purpose was 
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“to regulate and establish principles covering the use of the standard 
broadcast band in the North American Region so that each country may 
make the most effective use thereof with the minimum technical interfer- 
ence between broadcast stations.'' U.S. Treaty, Ser. No. 962, Dept. of 
State, 1937. 

NARBA was extended, in modified form, by an Interim Agreement 
(Modus Vivendi), signed by the various governments on February 25, 1946, 
for a period of three years from March 29, 1946. U. S. Treaties and 
other International Acts, Ser. No. 1553, Dept. of State, 1946. An effort 
was made to secure an agreement to extend NARBA and the Interim Agree- 
ment beyond March 29, 1949, pending negotiations of the Third North 
American Regional Broadcasting Agreement at Montreal, Quebec, Canada, 
but the Republic of Cuba would not agree to such extension. The Third 
North American Regional Broadcasting Conference commenced at Montreal 
on September 13, 1949, and recessed December 9, 1949. Negotiations 
were resumed in Washington on September 6, 1950. 

Pursuant to NARBA the United States surrendered the use of five 
clear channel frequencies for the use of Cuba and Mexico, which in turn 
required a reassignment of many United States stations to different fre- 
quencies.(J. App. 17, 148) It was the expectation and intention of this 
government to accomplish such reallocations without loss of rural service 
in the United States. (J. App. 148) 

On September 11, 1940, the Commission made public a reallocation 
of United States stations which it proposed be effected on March 29, 1941, 
to conform the assignments in this country to the requirements of NARBA 


and invited all licensees or applicants affected thereby to file an expres- 


sion of views with respect thereto on or before October 15, 1940. The 
proposed reallocation provided for the assignment of KOB to 1030 ke as a 
Class If station and WJZ to 770 ke as a Class I-A station. Radio Station 
WBZ, Boston, Massachusetts, theretofore a Class I-A station, was also 
assigned to 1030 ke but as a Class I-B station. (J. App. 14-21) 

Within the time required by the Commission's notice, KOB filed an 
Expression of Views objecting to the proposed change of KOB from a 
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Class I-B to a Class II station. (J. App. 22-24) Its objections were based 
upon the contentions that a fair, efficient and equitable distribution of 
Class I stations to the Rocky Mountain Region and the public interest re- 
quired the continuance of KOB as one of the three Class I facilities as- 


signed to the Region instead of reducing such facilities fron, three to two. 
KOB also pointed out that it had partially completed the construction of its 
50 kw plant pursuant to Commission authorization expressly designating 


it as a Class I station; that if KOB were to reduced to a Class I station 
serving only the small urban area of Albuquerque, New Mexico, the 
further substantial expenditures necessary to complete construction were 
not justified and that the treaty did not directly or indirectly require the 
reduction of KOB to a Class II status but on the contrary permitted the 
United States Government to continue it as a Class I station (R. 1669-1678) 

Commission representatives handling NARBA matters informed 
KOB representatives that the Commission, by its proposed reallocation, 
did not intend to permanently reduce KOB to a Class II status but fully 
intended it to be accorded Class I-B Status on 1030 kc as soon as measure- 
ments were taken to show that KOB did not in fact receive substantial ob- 
jectionable interference within its normally-protected service area as a 
Class I-B Station. (J. App. 53-57, 148) Such measurements were taken 
by KOB in December, 1940. In addition, measurements were taken on 
Station WCAU, a Class I-A station assigned to and operating in Philadelphia, 
Pennsylvania, which the reallocation proposed to assign to the frequency 
1200 ke. (J. A. 22-24, 53-57) (R. 1679-1681) 

The measurements, contrary to expectations, showed that KOB, 
operating on 1030 kc, would receive interference throughout its secondary 
service area but, operating on 1200 kc, it would not receive substantial 
interference within its secondary service area. (J. App. 22-24, 53-57, 
60-63) After examination of these measurements, representatives of the 
Commission advised KOB that KOB would be given Class I-B status on 
1200 kc. (J. App. 53-57, 149) KOB thereupon proceeded with the con- 
struction of its 50 kw plant. (J. App. 53) 
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In January, 1941, Engineering Conferences among the NARBA 
signatories were held in Washington, D.C., for the purpose of obtaining 
final agreement on the reallocations to be effected on March 29, 1941, by 
ali parties to the Treaty. In the course of these conferences, the Govern- 
ment of Mexico objected to the assignment of Class I-A Station WOAI to 


the frequency 1210 kc at San Antonio, Texas, on the grounds that it would 


cause adjacent channel interference to Mexico's Class I-A station operat- 
ing on 1220 kc at Mexico City, D. F. To meet this objection, United 
States representatives agreed to shift WOAI to 1200 kc. and WCAU, 
Philadelphia, to 1210 kc. Since the assignment of 1210 kc to Albuquerque 
would be equally objectionable to the Mexican Government as the initial 
San Antonio assignment, it became impossible to finally assign KOB to 
the same frequency as WCAU. (J. App. 149-150, 53-57, 60-63) 

Shortly after the close of Engineering Conferences and on February 
4, 1941, the Commission gave formal notice to KOB that its pending ap- 
plication for renewal on 1180 kc would be granted on the frequency 1030 
ke with 10 kw power, effective March 29, 1941. The order provided that 
increase in power to 50 kw specified in the outstanding construction per- 
mit was contingent upon approval of a directional antenna, proof of per- 
formance and grant of application for license to cover the permit. The 
order provided that "if the applicant deems that the public interest, con- 
venience or necessity will be served by granting its renewal application 
on another frequency or on other conditions other than those hereinbefore 
specified, it may so notify the-Commission on or before February 24, 
1941, and may request a hearing" and that "should such a hearing be re- 
quested, the Commission will by subsequent order provide an opportunity 
prior to March 5, 1941, for the holding of such hearing on appropriate 
issues."" (J. A. 24-26) 

Within the time required by the Commission's Order, KOB fileda 
notice of objection contending that the order was contrary to Section 307(b) 
in that it failed to provide a fair, equitable and efficient distribution of 
radio facilities to the states comprising the Rocky Mountain Region and 


because the conditions imposed upon the proposed grant for renewal of 
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license were contrary to public interest, convenience and necessity. 
KOB requested that the Commission grant its renewal of license without 
the imposition of any conditions that would prevent KOB from rendering 
secondary service to the residents of the State of New Mexico and the 
surrounding states, or, in the alternative, temporarily extend the then- 
existing license of KOB pending a hearing on the objections stated by KOB. 
(J.4.34-35) 

In order to determine the most suitable Class I-B assignment for 
KOB it was considered necessary to make elaborate field intensity record- 
ings of clear channel stations in a number of locations in various parts of 
the United States. These measurements could not be taken and a hearing 
held and concluded between the date of the filing of KOB's objection and 
March 29, 1941. (J.A. 61, R. 1704) 


The Commission, therefore, in February, 1941, found itself ina 


perplexing situation. On the one hand under the terms of NARBA it had to 


achieve a reallocation of United States stations by March 29, 1941. On the 
other hand in the absence of a satisfactory solution of Intervenor's Class I 
status such reallocations could not be completely accomplished by the 
March 29, 1941 NARBA deadline, if effect was to be given to the procedural 
requirements of Sections 303(f) and 312(b) of the Act, since there was not 
sufficient time to afford KOB a full and fair opportunity to be heard before 
March 29, 1941. 

In the face of the foregoing, on March 3, 1941, KOB withdrew the 
aforementioned objection and gave its conditional consent to the proposed 
modification, stating the following as its reasons therefor: 

"The limitations of time and the procedural requirements 

of the Havana Treaty [NARBA] seem to positvely preclude the 

final settlement prior to the effective date of the Treaty of the 

questions raised by Radio Station KOB. It was stated by Com- 

mission officials, during the course of several conferences, that 

an early determination of the question of the assignment of 


secondary service facilities to Station KOB should and would 
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be made upon the filing of an appropriate application by that 

station, While the withdrawal of its request for hearing on the 

conditions the Commission proposes to impose upon its renewal 

application means complete loss of secondary service by KOB 

after March 29,1941, the licensee has concluded that the broad 

public interest in the effectuation of the Havana Treaty would 

probably be best served by accepting this temporary loss of 

service and proceeding to an early determination of its individual 

problems in a proceeding initiated in another manner."" (J. App. 

37-38) 

The Commission responded on March 18, 1941, to KOB's letter 
of March 3, 1941, and stated, among other things, that "consideration 
of the question as to which frequency should be permanently assigned to 
KOB would be deferred until an appropriate application presents that 
issue.” (J. App. 39) 

Commencing in March 1941, the Commission undertook an elaborate 
program to measure the field intensities of a number of eastern clear chan- 
nel stations in numerous areas of the United States. Before sufficient data 
could be collected atmospheric conditions necessitated suspension of the 
measurement program during the late Spring and Summer months of 1941. 
(J. App. 61, 151-152) 

Meanwhile, Radio Station KOB had completed its construction of its 
50 kw plant and in order that it not remain idle, filed an application with 
the FCC on April 23, 1941, requesting special service authority to operate 
during the late Spring, Summer and early Fall months on the frequency 1030 
ke with 50,000 watts power day and 25,000 watts power night. It was pointed 
out in the application that, during the period for which special service was 
requested, atmospheric conditions and sky-wave propagation were extremely 


adverse and that the resulting interference between WBZ and KOB would not 


be at a substantially high level during the period in question. (R. 119-120) 


The Commission's Rules covering the issuance of Special Service 


Authorizations provided as follows: 
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"Special service authority may be issued to the licensee 
of a standard broadcast station for a service other or beyond 
that authorized in its existing license for a period not exceeding 
that of its existing license upon proper application therefor and 
satisfactory showing in regard to the following among others: 
(a) That the requested authorization may not be granted 
on a regular basis under the existing rules covering the operation 
of standard broadcast stations; 
(b) That experimental operation is not involved as provided 
for by Part III, Section 3.32 of the Rules and Regulations; 
(c) That public interest, convenience and necessity will be 
served by granting the authorization requested." 
The above quoted provisions are still in effect as Section 1.325 of the 
Commission's Rules and Regulations which have subsequently been 
amended by the Commission but not in a manner significant to the 
issues here. 
KOB's application for Special Service Authorization on 1030 kc was 
granted by the Commission on June 3, 1941, for a period of 180 days. 


(J. App. 46-47 (R. 205) ). 

On October 14, 1941, the Commission on its own motion issued an 
order modifying the outstanding Special Service Authorization of KOB to 
specify the frequency 770 kc with all other provisions and conditions of 
the outstanding authorization remaining the same. (J. App. 48 (R. 225) ). 
Subsequently and on October 27, 1941, KOB filed an application for exten- 
sion of such authorization as modified for a term ending on February 1, 1942, 


the date upon which the outstanding license of KOB on 1030 ke was scheduled 
to expire by its terms. (J. App. 49-57) (Ri 226, 234). The interference-free 
coverage area of KOB is substantially greater both day and night on 770 kc 
than on 1030 kc. (J. App. 74-76) (R. 669, 762-767, 843, 875, 878, 1048-1051, 
1059-1060, 1296, 1323, 1330, 1552, 1553, 1717, 1718, 1757, 1865, 1828, 1832). 
On October 29, 1941, the National Broadcasting Company, Inc., then 
the licensee of WJZ, filed a petition for rehearing against the Commission's 
order of October 14, 1941, modifying the special service authority of KOB 
to 770 kc. (R. 235-244). An opposition to said petition was filed by Station 
KOB.  (R. 245 - 261) On November 25, 1941, the Commission 
denied the aforesaid petition of the National Broadcasting Company 
for rehearing. It based its denial, among other things, upon the contention 
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“that the Commission has power under the Communications Act to 
ascertain by actual operation on a temporary basis what facilities to 
be used by KOB on a regular basis would best serve public interest, 
convenience and necessity". (J. App. 57-58) On the same date the 
Commission extended the Special Service Authorization of KOB to 
January 9, 1942, and authorized the Commission's Chief Engineer to 
conduct tests with Stations KOB, KXA and WJZ. (R. 269) 

On December 13, 1941, National Broadcasting Company filed a 
petition for rehearing against the Commission's action of November 25, 
1941, to which petition KOB filed an opposition. (R. 272-281) On 
December 15, 1941, KOB filed an application for extension of its Special 
Service Authorization. (R. 282-285) On January 6, 1942, the Commis- 
sion denied the petition of National Broadcasting Company for rehearing 
of the order of November 25, 1941, and extended the Special Service 
Authorization of KOB to March 10, 1942, (J. App. 58-59), which Special 
Service Authorization has been successfully extended up to and including 
the present date. No further formal protests or petitions were filed by 
the licensee of WJZ against such actions of the Commission until August 
23, 1949. 

Further measurements were made by the Commission in its effort 
to determine the proper assignment for KOB beginning in December, 1941, 
and continuing until the end of February, 1942. The results were not con- 


sidered conclusive, however, and further measurements were desired. 
(J. App. 56, 151) (R. 1704, 1705) 
During the year 1941 a change in the organization and identity of 


the licensee of WJZ was initiated. In May, 1941, after extensive proceed- 
ings commencing on May 18, 1938, the Commission issued its Report and 
Proposed Rules on Chain Broadcasting, which, among other things, provid- 
ed that no license would be issued to a standard broadcast station affiliated 
with a network organization which maintained more than one network. WJZ 
at the time of this report was licensed to the National Broadcasting Com- 
pany which operated two national networks known as the Red and Blue 
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Networks. While other provisions of the Commission's Chain Broadcast 


Regulations were contested through extensive court proceedings (National 


Broadcasting Company v. U. S., 319 U. S..997) this provision of the Com- 
mission's order which in effect required separation of the Blue and Red 
Network from common control was not contested by the National Broad- 
casting Company or its parent company, Radio Corporation of America. 

A new corporation, known as the Blue Network, Inc., was established in 
1941, by the parent company and the facilities comprising the operations 
of the Blue Network, including WJZ, were assigned to the Blue Network, 
Inc., on January 1, 1942. Subsequently in October, 1943, the Blue Network, 
Inc., was sold by the Radio Corporation of America to American Broad- 
casting Company, through a predecessor company. 

While the Commission attempted to continue with its measurement 
program for the purpose of determining the proper Class I-B facilities 
for Station KOB in the Winter of 1941-1942, this whole program had to be 
terminated as a result of the preoccupation of this country and its Govern- 
ment with World War II. (J. App. 60-62, 153-154) 


C. The War Period and the Commencement of the Clear Channel 
Proceedings. (1941-1945). 


With the advent of the war on December 7, 1941, KOB was operating, 
as it is today, on the frequency of 770 kc with a power of 50 kw day and 25 
kw night pursuant to a Special Service Authorization though it was licensed 
on the frequency of 1030 kc with 10 kw power and possessed a construction 
permit for 1180 kc with 50 kw power. 

This operating situation was but a partial and temporary solution to 
the problem confronting KOB as it did not restore the secondary service 
lost in 1941 as a result of problems arising out of the reallocation of 
frequencies under NARBA. (J. App. 154) However, as this situation 
appeared to be impossible of immediate solution during the war, it was 
accepted by KOB as a temporary solution. Mr. Mark Woods, President 
of appellant, advised appellee and KOB early in 1942 that appellant would 
not oppose the special service operation of KOB on 770 ke during the period 
of the war. (J. App. 127) (R. 1183) 
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Early in 1944, the prospects of the war ending in the not too distant 
future and the end of the NARBA term then set by the agreement for 
March 29, 1946, made it imperative that KOB find a more permanent 
and tenable solution to its problem of giving adequate service to the rural 


areas of the Rocky Mountain Region than its Special Service Authorization 


provided. (R. 404) With this end in view, KOB, after further consultation 
with the Commission, filed applications on February 3, 1944, to modify its 
construction permit and license to specify the frequency 770 kc on which it 
was then operating pursuant to the Special Service Authorization. (J. App. 
62-64) The applications sought regularly licensed operation on 770 kc, 

50 kw power, with directional operation of both WJZ and KOB if and to the 
extent the Commission found mutual protection necessary to permit each 
station to render interference-free Class I-B service. (R. 412) The 
applications were filed for the specific purpose of enabling the Commis- 
sion to initiate a proceeding in which appellant's as well as KOB's prob- 
lems could be brought into focus as soon as war conditions would permit. 
(J. App. 155) 

The Commission on March 28, 1944, designated the applications for 
hearing (J. App. 160, R. 467, 516); on May 9, 1944, it published the issues 
upon which the hearing would be held (J. App. 64-67), and on May 29, 1944, 
gave notice that the hearing would be held on July 10, 1944. (R. 424) 

Appellant filed a petition to intervene in the hearing on June 22, 1944, 
twenty days before the designated hearing date, which petition was granted 
on June 28, 1944. (J. App. 68) Appellant had retained counsel only twenty 
days before the hearing date who alleged that he required additional time 
to prepare for the hearing. (J. App. 169) 

Appellant's counsel, on June 30, 1944, requested counsel for KOB 
to agree to a ninety day continuance. (J. App. 155-156) KOB's first 
reaction, as stated to appellant's counsel, was to refuse to agree to such 
continuance in view of the fact that it was fully prepared for hearing, some 
of its witnesses had already arrived in Washington and all indications were 
that, if the hearing was held on July 10, 1944, the case had every possibility 
of coming to a conclusion by the end of the year. Any delay was likely to 
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result in a great disadvantage to KOB. (J. App. 155-156) Its then out- 
standing Special Service Authorization on 770 expired on October 1, 1944, 
and the ninety day continuance requested by counsel for appellant would 
have extended the hearing date to a time, when this Special Service Authori- 
zation might again become an issue (J. App. 155-156) KOB had no assur- 
ance at this time that appellant would not protest, as it has in the instant 
proceeding, any extension of its Special Service Authorization beyond 
October 1, 1944, particularly in the event the war terminated. (J. App. 
155-156, R. 1183) 

Counsel for appellant stated that, if KOB would consent to a continu- 
ance of ninety days, appellant would agree not to oppose any extension of 
KOB's Special Service Authorization on 770 kc pending termination of 
the litigation. (J. App. 72-74, 155) KOB accepted this offer and appellant 
requested a ninety day continuance to October 9, 1944, which was granted 
on July 6, 1944, without opposition by KOB. (J. App. 69, 70) 

On September 14, 1944, appellant requested a further continuance of 
the hearing to February 9, 1945.(R. 449-455) On September 30, the Com- 
mission on its own motion continued the hearing to December 11, 1944. 

(J. App. 71) On November 25, appellant filed a petition requesting a 


further thirty day continuance and pursuant thereto the Commission 


granted a continuance until January 2, 1945. (J. App. 72) 


As a result of the various continuances requested by appellant, all 
of which but the first were opposed by KOB, the hearing originally sched- 
uled for July 10, 1944, was not commenced until January 2, 1945. The 
hearing was closed on January 12, 1945. Proposed Findings of Fact and 
Conclusions were filed by the parties on February 19, 1945. The applica- 
tions, and the record thereon, are still pending before the Commission. 

The hearing on KOB's application seeking regularly licensed opera- 
tion on 770 with 50 kw power, among other things, involved the question 
as to whether the status of 770 kc should be changed from Class I-A 
operation to Class I-B. Subsequent to the close of the hearings the Com- 
mission, on February 20, 1945, promulgated its order in Docket No. 6741 
entitled "In the Matter of Clear Channel Broadcasting on the Standard 
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Broadcast Band" (hereinafter referred to as "clear channel hearing"') 
and designated May 9, 1945, later continued to January 14, 1946, as the 
date for hearings to commence thereon. (J. App. 76) This order in- 
volved a general investigation of all clear channels and involved, among 
other things, the general question of the status of such frequencies with 
respect to nighttime duplication. Both KOB and appellant participated 
and were heard in this proceeding. 

On March 23, 1945, the appellant petitioned the Commission to post- 
pone its decision on KOB's applications that were heard in January, 1945, 
until such time as the Commission should reach a conclusion in the clear 
channel hearing. (J. App. 79-81) KOB opposed appellant's petition to 
postpone the decision on the grounds that this would result in injurious 
and unnecessary delay. (J. App. 82-84) Though the clear channel 
hearings have now been concluded no decision therein has been rendered 
by the Commission. While the Commission has never formally acted 
upon appellant's petition to postpone the decision on KOB's application 
for 770 ke until after the conclusion of the clear channel hearing, in 
substance it has granted this petition by its several decisions deferring 
immediate action on KOB's application pending a final decision in the 
clear channel hearing. (J. App. 88-96) 

At the conclusion of the war in August, 1945, therefore, the Com- 
mission had embarked upon a general investigation of all clear channels 
and the problems arising therefrom. (J. App. 76) The individual problem 
of finding proper I-B clear channel facilities for KOB dating back to the 
NARBA dilemma of 1941 was held in abeyance by the Commission until 
it concluded its general investigation of the over-all clear channel prob- 
lem. (J. App. 88-94) KOB's applications seeking a regular license on 
770 with 50 kw power upon which hearings were concluded on January 12, 


1945, rest in the pending files of the Commission. (J. App. 156) In the 


interim KOB has continued to operate on 770 ke with 50 kw power day- 
time and 25 kw power nighttime pursuant to Special Service Authorizations. 
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D. Postwar Period (1945 to Appeal). 

Without withdrawing its petition of March 23, 1945, requesting the 
Commission to postpone decision on KOB's application for a regular con- 
struction permit on 770 kc until it concluded the clear channel case, appel- 
lant on October 30, 1945, filed an inconsistent petition with the Commis- 
sion requesting a prompt decision denying KOB's application and since 
that time has filed numerous other petitions making a similar request. 

(R. 2082-2093; 2107-1209; 2154-2169; 2222-44: 2264-2277) KOB, while 
opposing appellant's numerous requests for denial of KOB's application, 
continuously sought a prompt decision granting its application. (R. 2097- 
2102; 2171-2182; 2204-2210) The Commission denied the petitions of 
appellant for prompt denial of KOB's application and the petitions of KOB 
for prompt granting thereof, primarily on the grounds that the KOB siiua- 
tion could not be effectively solved until after the Commission's conclusion 
of the clear channel hearing. (J. App. 88-96, 165) 

While appellant opposed KOB's applications for regularly licensed 
operation on 770 kc, between December, 1941 and August, 1949, it did not 


during this period formally oppose any of KOB's applications for extension 


of its Special Service Authorization to operate on 770 ke. Any protest 
or Opposition by appellant to an extension of KOB's Special Service 
Authorization would have been contrary to appellant's agreement of July 
30, 1944, that it would not Oppose any extension during the pendency of 
the litigation, which agreement was given in return for KOB's consent to 
delay. (J. App. 135) 

On August 23, 1949, appellant, contrary to its previous agreement 
with KOB, for the first time in eight years formally protested a further 
extension of KOB's Special Service Authorization and filed a motion 
requesting the Commission to deny KOB’s then pending application for 
further extension (J. App. 96) The motion further requested that the 
Commission "afford oral argument" thereon. 

The motion of appellant was filed only nine days before September 
1, 1949, the expiration date of KOB’s then outstanding Special Service 
Authorization, The Commission, on August 31, 1949, found that the matter 


A-16 

could not be properly considered and disposed of before September 1, 
1949, and, as a result, ordered an extension of KOB's Special Service 
Authorization until December 1, 1949, and at the same time granted 
appellant's request for oral argument which argument was heard on 
September 12, 1949. (J. App. 108) On November 30, 1949, pending 
decision on the motion, the KOB Special Service Authorization was 
further extended until March 30, 1950. On December 14, 1949, the 
Commission denied the motion of appellant and granted an extension 
of the Special Service Authorization to March 1, 1950. (J. App. 165) 
It is from the denial of this motion of appellant and grant of extension 
to KOB that the appeal in Case No. 10,496 has been taken by appellant. 

On December 19, 1949, KOB filed for a further extension of its 
Special Service Authorization. Appellant protested on February 8, 1949, 
and the Commission denied this protest and extended the Special Service 
Authorization until June 1, 1950, by order of February 23, 1950. (J. App. 
198-201) The appeal in Case No. 10,570 is from this latter order. 

By order of the Court, dated April 19, 1950, the appeals in Case No. 
10,496 and Case No.'10,570 were consolidated for the purpose of filing 
briefs and hearings. 


APPENDIX B 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C, 


PUBLIC NOTICE 
96934 


August 9, 1946 
STATEMENT OF PROCEDURE TO BE FOLLOWED BY 
COMMISSION IN CONNECTION WITH APPLICATIONS 
TO OPERATE ON I-A CHANNELS 

On February 4, 1946 the Commission issued a public notice which 
provided for the dismissal of all applications in conflict with Sections 
3.22 and 3.25 (a) and applications for frequencies not presently included 
in those available for standard broadcast operation. On June 21, 1946 
another public notice was issued in which it was stated that daytime or 
limited time applications for operation on I-A frequencies would receive 
consideration only if the station proposed was less than 750 miles from 
the dominant I-A station on the channel, operating without a directional 
antenna, or if the proposed station was to be within the 0.5 mv/m 50% 
skywave contour of a I-A station using a directional antenna; otherwise, 
the application would be placed in the pending files until after decision 
in the Clear Channel Hearing, Docket No. 6741. 


With respect to the applications dismissed because of conflict with 
Section 3.25 (a) under the February 5, 1946 statement of policy an excep- 
tion was made in the case of Station KOB which has now pending an ap- 
plication to operate unlimited time on 770 kc. This frequency is classi- 
fied as I-A under Section 3.25(a). This exception was made because of 
the peculiar situation with respect to Station KOB. Prior to the effective 
date of NARBA, KOB operated unlimited time on 1180 ke with 10 kw 
power, and no other station was licensed to operate nighttime on the 
same channel. Under the shift in frequencies necessitated by NARBA 
no comparable facility was available and Station KOB was assigned to 
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1030 kc as a class II station. This necessitated reclassification of 
Station WBZ at Boston, Massachusetts, from I-A status to I-B status. 
Subsequently, because interference resulted between Station KOB and 
Station WBZ operating on 1030 kc the Commission assigned KOB to 770 
ke, issuing a special service authorization to Station KOB. The fre- 
quency 770 kc under the Commission's rules as presently written re- 
mains a I-A channel: although KOB operates on it under a special serv- 
ice authorization, while 1030 kc under the Commission's rules remains 
a I-B channel even though no other station operates on that frequency 
nighttime. An anomalous situation, therefore, exists so far as the fre- 
quencies 770 kc and 1030 kc are concerned. The Commission is desir- 
ous of resolving this: situation as soon as possible but cannot do so ef- 


fectively until after the conclusion of the clear channel hearing. 


Accordingly, it is proposed that the KOB application and all other 
applications for operation on either 770 kc or 1030 kc be put in the pend- 
ing files, until after a decision in the clear channel hearing. Any ap- 
plication which may be filed in the future for operation on either of these 


two frequencies will likewise be put in the pending files. 


There are some applications pending before the Commission which 
do not request operation on a clear channel but are mutually exclusive 
with applications in the pending files requesting daytime or limited time 
operation on an adjacent channel which is a clear channel. Where there 
is such a situation, now or in the future, the Commission will designate 
for hearing all such mutually exclusive applications and will include an 
issue as to which, if any, of the applications should be granted. If as 
a result of the hearing it appears that the application which does not re- 
quest operation on a clear channel is the one that should be granted, 
such application will be granted and the others denied. If it appears that 
were it not for the clear channel issue public interest would best be 
served by a grant of the application requesting operation on the clear 
channel, the other applications will be denied, and the application re- 
questing authority to operate on a clear channel will be placed in the pend- 


ing files until after a decision in the clear channel hearing. 


APPENDIX C 


Printed below are the pertinent sections of the Communications Act 
of 1934, as amended (47 U.S.C. Sec. 151 et seq.), and the Rules and 


Regulations of the Commission referred to in this brief. 


Section 303(f) (47 U.S.C. Sec. 303(f)): 


Section 303. Except as otherwise provided in this Act the 

Commission from time to time, as public convenience, interest, 

or necessity requires shall: 

* bd * 

(f) Make such regulations not inconsistent with law as 
it may deem necessary to prevent interference between 
stations and to carry out the provisions of this Act: 
provided, however, that changes in the frequencies, 
authorized power, or in the times of operation of any 
Station, shall not be made without the consent of the 
station licensee unless, after a public hearing, the 
Commission shall determine that such changes will 
promote public convenience or interest or will serve 
public necessity, or the provisions of this Act will be 
more fully complied with. 


Section 304 (47 U.S.C. Sec. 304): 


Section 304. No station license shall be granted by the Com- 
mission until the applicant therefor shall have signed a waiver 
of any claim to the use of any particular frequency or of the 
ether as against the regulatory power of the United States 
because of the previous use of the same, whether by license 


or otherwise. 
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Section 307(b) & (d) (47 U.S.C. Sec. 307(b) and (d) ): 


Section 307(b). In considering applications for licenses, 
and modifications and renewals thereof, when and insofar 
as there is demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours of 
operation, and of power among the several states and co.n- 
munities as to provide a fair, efficient, and equitable dis- 


tribution of radio service to each of the same. 


Section 307(d). No license granted for the operation of a 
broadcasting station shall be for a longer term than three 
years and no license so granted for any other class of sta- 
tion shall be for a longer term than five years, and any 
license granted may be revoked as hereinafter provided. 
Upon the expiration of any license, upon application there- 
for, a renewal of such license may be granted from time to 
time for a term of not to exceed three years in the case of 
broadcasting licenses, and not to exceed five years in the 
case of other licenses, if the Commission finds that public 


interest, convenience, and necessity would be served there- 


by. In order to expedite action on applications for renewal 


of broadcasting station licenses and in order to avoid need- 
less expense to applicants for such renewals, the Commis- 
sion shall not require any such applicant to file any informa- 
tion which previously has been furnished to the Commission 
or which is not directly material to the considerations that 
affect the granting or denial of such application, but the 
Commission may require any new or additional facts it 
deems necessary to make its findings. Pending any hearing 
and final decision on such an application and the disposition 
of any petition for rehearing pursuant to Section 405, the 
Commission shall continue such license in effect. 


C-3 


Section 316 (47 U.S.C. Sec. 316): 
=e ee vb &, pec. 316) 


Section 316(a). Any station license or construction permit 
may be modified by the Commission either for a limited time 
or for the duration of the term thereof, if in the judgment of 
the Commission such action will promote the public interest, 
convenience and necessity, or the provisions of this Act or 
of any treaty ratified by the United States will be more fully 
complied with. No such order of modification shall become 
final until the holder of the license or permit shall have been 
notified in writing of the proposed action and the grounds and 
reasons therefor, and shall have been given reasonable op- 
portunity, in no event less than thirty days, to show cause 
by public hearing, if requested, why such order of modifica- 
tion should not issue: provided, that where safety of life or 
property is involved, the Commission may by order provide 
for a shorter period of notice. 


Section 316(b). In any case where a hearing is conducted 
pursuant to the provisions of this section, both the burden 
of proceeding with the introduction of evidence and the 
burden of proof shall be upon the Commission. 


Rule 1.72, effective May 29, 1941 (presently Rule 1. 307): 
Rule 1.72. Defective applications. 


(a). Applications which are defective with respect to com- 
pleteness of answers to required questions, execution, 
or other matters of a purely formal character will not 
be received for filing by the Commission unless the 


Commission shall otherwise direct. 


- If an applicant is requested by the Commission to file 
any documents or information not included in the pre- 
scribed application form, a failure to comply with such 
request will constitute a defect in the application. 
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Applications which are not in accordance with the Com- 
mission's rules, regulations or other requirements will 
be considered defective unless accompanied either (1) 
by a petition in accordance with Section 1.81 to amend 
any rule or regulation with which the application is in 
conflict, or (2) by a request of the applicant for waiver 
of, or an exception to, any rule, regulation or require- 
ment with which the application is in conflict. Such re- 
quest shall show the nature of the waiver or exception 


desired and set forth the reasons in support thereof. 


(d). Defective applications will not be considered by the 


Commission. 


Rule 3.22. Classes and power of standard broadcast stations. 


(a). Class I station. 


A Class I station is a dominant station operating on a 
clear channel and designed to render primary and sec- 
ondary service over an extended area and at relatively 
long distances. Its primary service area is free from 
objectionable interference from other stations on the 
same and adjacent channels and its secondary service 
area free from interference, except from stations on 
adjacent channels, and from stations on the same chan- 
nel in accordance with the channel designation in §3.25 
or §3.182. The operating power shall be not less than 
10 kilowatts nor more than 50 kilowatts. (Also see 
§3.25(a) for further power limitation.) 


Class If station. 


A Class II station is a secondary station which operates 
on a clear channel (see $3.25) and is designed to render 


service over a primary service area which is limited by 
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and subject to such interference as may be received 
from Class I stations. A station of this class shall oper- 
ate with power not less than 0.25 kilowatts nor more than 
50 kilowatts. Whenever necessary, a Class II station 
shall use a directional antenna or other means to avoid 
interference with Class I stations and with other Class I 
stations, in accordance with §3.182. 


Class III station. 


A Class III station is a station which operates on a 
regional channel and is designed to render service pri- 
marily to a metropolitan district, and the rural area 
contiguous thereto. Class III stations are subdivided 
into two classes. (The term "metropolitan district" as 
used in this paragraph is not limited in accordance with 
the definition given by the Bureau of the Census, but in- 
cludes any principal center of population in any area.) 


(1) Class III-A station. 


A Class III-A station is a Class ID station which 
operates with power not less than 1 kilowatt nor 
more than 5 kilowatts and the service area of which 


is subject to interference in accordance with §3.182. 
Class III-B station. 


A Class III-B station is a Class III station which 
operates with a power not less than 0.5 kilowatt, 
and not more than 1 kilowatt night and 5 kilowatts 
daytime, and the service area of which is subject 
to interference in accordance with §3.182. 


(a). Class IV station. 


A Class IV station is a station operating on a local chan- 


nel and designed to render service primarily to a city 
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or town and the suburban and rural areas contiguous 
thereto. The power of a station of this class shall not 
be less than 0.1 kilowatt and not more than 0.25 kilo- 
watt nighttime, and 1 kilowatt daytime, and its service 


area is subject to interference in accordance with §3.182. 


Rule 3.25. Clear channels: Class I and II stations. - The frequencies 


in the following tabulations are designed as clear channels and 


assigned for use by the classes of stations given: 


(a) 


To each of the channels below, except as provided in the 
note to this paragraph, there will be assigned one Class I 
station and there may be assigned one or more Class II 
stations within the continental limits of the United States 
operating limited time or daytime only: 640, 650, 660, 
670,700, 720, 750, 760, 770, 780, 820, 830, 840, 870, 880, 
890, 1020, 1040, 1100, 1120, 1160, 1180, 1200 and 1210 kc. 
There also may be assigned to these frequencies Class I 
stations operating unlimited time in Alaska, Hawaii, Virgin 
Islands and Puerto Rico which will not deliver over 5 micro- 
volts per meter groundwave day or night or 25 microvolts 
per meter 10 per cent time skywave at night at any point 
within the continental limits of the United States. The 
power of the Class I stations on these channels shall not 
be less than 50 kw. 

NOTE: On the frequency 770 kilocycles, two Class I 
stations may be assigned. 


To each of the channels below there may be assigned 

Class I and Class II stations: 680, 710, 810, 850, 940, 1000, 
1030, 1060, 1070, 1080, 1090, 1110, 1130, 1140, 1170, 1190, 
1500, 1510, 1520, 1530, 1540, 1550 and 1560 kc. 


For Class II stations which will not deliver over 5 micro- 


volts per meter groundwave or 25 microvolts per meter 
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10 per cent time skywave at any point on the Canadian 
border and provided that such stations operating night- 
time (i.e., sunset to sunrise at the location of the Class II 
station) are located not less than 650 miles from the 
nearest Canadian border: 540, 690, 740, 860, 990, 1010, 
and 1580 kilocycles. 


In continental United States, for Class II stations which 
operate daytime only with power not in excess of 1 kilo- 
watt and which will not deliver over 5 microvolts per 
meter groundwave at any point on the Mexican border, 
and in Alaska, Hawaii, Puerto Rico and the Virgin 
Islands, for Class II stations which will not deliver over 
5 microvolts per meter groundwave or 25 microvolts 
per meter 10 per cent time skywave at any point on the 
said border: 730, 800, 900, 1050, 1220 and 1570 kilo- 
cycles. 
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This is a consolidated Appeal and Petition for Review 
by American Broadcasting-Paramount Theatres, Inc. (ap- 
pellant) of decisions and orders of the Federal Communica- 
tions Commission (the Commission) released September 5, 
1958 (R. 7277-7434),* of a decision and order of the 
Commission released September 8, 1959 (R. 7646-7650), 
denying appellant’s petition for reconsideration of the afore- 
mentioned orders and decisions, and of interlocutory rulings 
of the Commission culminating in the aforementioned de- 
cisions and orders. 

On November 2, 1959, Westinghouse Broadcasting 
Company, Inc. (hereinafter with its predecessor corpora- 
tions collectively called Westinghouse) filed a Notice of 
Intention to Intervene and a Motion for Leave to Intervene 
in these cases as an interested party. 

In its Notice and Motion, Westinghouse pointed out 
that appellant’s Notice of Appeal and Petition for Review 
did not request this Court to order KOB to operate on 1030 
kilocycles. Appellant’s Brief confirms that appellant is not 
requesting this Court to order KOB to operate on 1030 
kilocycles. 

In light of the nature of the relief requested by appel- 
lant, Westinghouse is not submitting an elaborate brief and 
argument. Instead, this Statement will set forth briefly 
the history and essential facts with respect to Westing- 
house’s interest in the proceedings leading up to this appeal 


*The first 4,186 pages of the Record in these cases were certified 
to this Court in connection with appellant’s prior appeals (Case Nos. 
10,496, 10,570 and 12,883). In this Statement, references to the Joint 
Appendix printed in connection with Cases Nos. 10,496, 10,570 and 
12,883 are hereinafter designated as “J. A. ”. Refer- 
ences to other portions of the Record, including material certified in 
connection with another of appellant’s appeals (Case No. 13,937) 
and material certified in connection with the instant appeals, are 
hereinafter designated as “R. ms 
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so as to clairfy the position of Westinghouse and of 1030 
kilocycles in those proceedings. | 

Westinghouse has been the licensee of standard radio 
station WBZ, Boston, Massachusetts, since 1921. F rom 
1928, when clear channels were first created, until March 29, 
1941, WBZ operated as a clear channel, or Class I-A,* sta- 
tion on 990 kilocycles. WBZ has at all times since 1928 
been one of the two Class I stations in the New England 
region; it is the only New England station operating onan 
unduplicated clear channel basis and the sole clear channel 
station of any kind in Boston (J. A. 31-34). ! 

On September 11, 1940, the Commission made public a 
proposed reallocation of United States stations to conform 
their assignments to the requirements of the North Amer- 
ican Regional Broadcasting Agreement (NARBA) |** 
which was to become effective March 29, 1941 (J. A. 14 
21). That proposed reallocation provided for the assign- 
ment of KOB, Albuquerque, New Mexico, to 1030 kilo- 
cycles; it also tentatively assigned WBZ to 1030 ea 
as a Class I-B station. The Commission invited those af- 
fected to file comments. | 

Westinghouse promptly objected to the proposed re- 


allocation as it affected WBZ by filing an Expression of 
Views dated October 15, 1940 (J. A. 31-34). On Februal y 
4, 1941, the Commission adopted Orders proposing at 


assignment of WBZ to 1030 kilocycles as a 50 kw Class IB 


*Class I-A clear channel stations were first created in 1939 
(Standards of Good Engineering Practice, effective August 1, 1939, 
4 Fed. Reg. 2862). In accordance with the Commission’s Rules, 
Class I stations are “designed to render primary and secondary service 
over an extended area and at relatively long distances” (1° Pike| & 
Fischer Radio Regulation 53:182(a)(1)). | 

**55 Stat. 1005, Part 2; 1 Pike & Fischer Radio Regulation 
41 :11-27. 
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station and KOB to the same frequency with the power 
of 10 kw (J. A. 24-27). The Commission stated that any 
licensee could obtain a hearing on its proposed reallocation 
by notifying the Commission on or before February 24, 
1941. By letter dated February 18, 1941, Westinghouse 
objected to the proposed reclassification of WBZ as a I-B 
station and to the assignment of KOB to 1030 kilocycles 
and requested a hearing (J. A. 29-31) .* 

There was not sufficient time prior to March 29, 1941, 
when the NARBA assignments were to go into effect, to 
complete the necessary engineering studies or to hold the 
hearing which Westinghouse had requested and to which 
it was entitled. Under those circumstances, and it being 
clear that the assignment of KOB to 1030 kilocycles was 
temporary, on March 1, 1941, Westinghouse wrote a letter 
(J. A. 36-37) to the Commission in which it consented to a 
continuance of that hearing. 

The Commission then licensed KOB on 1030 kilocycles, 
specifically stating that 


“ce 


. . consideration of the question as to which 


frequency should be permanently assigned this sta- 


*Section 316(a) (formerly Section 312) of the Communica- 
tions Act of 1934, as amended (47 U. S. C. § 316(a)), provides, and 
in 1941 provided, that: 

“Any station license or construction permit may be modified 
by the Commission either for a limited time or for the duration 
of the term thereof, if in the judgment of the Commission such 
action will promote the public interest, covenience, and neces- 
sity, or the provisions of this chapter or of any treaty ratified 
by the United States will be more fully complied with. No 
such order of modification shall become final until the holder 
of the license or permit shall have been notified in writing of 
the proposed action and the grounds and reasons therefor, and 
shall have been given reasonable opportunity, in no event less 
than thirty days, to show cause by public hearing, if requested, 
why such order of modification should not issue: Provided, 
That where safety of life or property is involved, the Commis- 
sion may by order provide for a shorter period of notice.” 
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tion [will] be deferred until an appropriate applica- 
39.) 


tion presents that issue.” (J. A. 3 


| 
WBZ continued to operate as a Class I-A station on 990 
kilocycles until March 29, 1941. Since that date WBZ Ihas 
operated on 1030 kilocycles with 50 kw power. Beginning 
on or about March 29, 1941, KOB operated on 1030 kilo- 
cycles with 10 kw power. In June 1941, KOB was granted 
a special service authorization (SSA) to operate on 1030 
kilocycles with 50 kw power day and 25 kw power night for 
the summer and fall months during which atmospheric con- 
ditions were expected to minimize interference between 
WBZ and KOB (J. A. 46-47). However, as the Commnis- 
sion found, even during the summer months “substantial 
interference attended the simultaneous operation of KOB 
and WBZ” on 1030 kilocycles, resulting in depriving KOB 
of a majority of both its day and night time audiences and 
in the creation of substantial areas without primary service. 
The Commission’s studies also showed that KOB “would 
have a wider area of interference-free operation on 770 
kilocycles than on 1030 kilocycles”. American Broadcast- 
ing Co. v. Federal Communications C. ommussion, 89 App. 
D. C. 298, 191 F. 2d 492, 495 (1951). | 
Accordingly, the Commission, on its own motion,| in 
October 1941, granted KOB an SSA to operate on 770 
kilocycles (J. A. 48-49). KOB forthwith started to oper- 
ate on 770 kilocycles, sharing that frequency with WABC, 
New York, and KOB has continued to operate on 770 kilo- 
cycles pursuant to SSA’s since October 1941. Since that 
date WBZ has continued to operate as a de facto Class ILA 
station, its technical classification as a Class I-B station, 
and KOB’s technical license on 1030 kilocycles, continuing 
to be subject to the objection which Westinghouse filed!in 
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1941 and to the prior holding of the hearing which was 
requested at that time (J. A. 29-31). 

In 1950, appellant’s predecessor appealed to this Court 
from two orders of the Commission extending KOB’s 
SSA on 770 kilocycles. This Court reversed and remanded 
the cases to the Commission for action consistent with the 
opinion, which generally exhorted the Commission to make 
a “thorough study” of the “many possibilities for action in 
this case”. American Broadcasting Co. v. Federal Com- 
munications Commission, 89 App. D. C. 298, 191 F. 2d 492 
(1951). 

This Court specifically pointed out in its opinion (p. 
502) that reversal of those Commission orders without 
remand would not have met the needs of the case, because 
that action might have put KOB on 1030 kilocycles, and it 
was doubted that KOB could 


“. . . feasibly be returned to operation on its 
licensed frequency of 1030 kilocycles, since station 
WBZ, Boston, withdrew opposition to that grant on 
the understanding that it was a temporary, stop-gap 
measure.” (191 F. 2d 492, 502) 


Following this Court’s decision in 1951, and after con- 
siderable study by the Commission and the parties con- 
cerned, the Commission conducted a full hearing on the con- 
tinuation of KOB’s SSA on 770 kilocycles. The issues in 
that hearing involved a comparison between operation of 
KOB on 770 kilocycles and operation of KOB on 1030 
kilocycles. On August 1, 1955, the Commission affirmed its 
Hearing Examiner’s initial decision (in 1953) that the con- 
tinued operation of KOB on 770 kilocycles, pending final 
action on KOB’s application for a regular license on that 
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frequency, would serve the public interest, convenience and 
necessity (J. A. 381-408). | 

Appellant appealed from that decision, and this Court 
on September 27, 1956, decided that the Commission should 
Cc 


order KOB to change its operation so as to protect WABC. 
American Broadcasting-Paramount Theatres, Inc. \v. 
Federal Communications C ommission, 14 Pike & Fischer 
Radio Regulation 2020 (D. C. Cir. 1956). In doing so this 
Court specifically suggested that the Commission could 
authorize KOB to continue operation “on the frequency of 
770 kilocycles with such restrictions and conditions ( such 
as the use of a directional antenna or reduced power) as 
will substantially eliminate the present interference with 
Station WABC.” Once again, despite repeated demands by 
appellant, this Court refused to order KOB to operate on 
1030 kilocycles. Pursuant to this Court’s order, the Com- 
mission directed KOB to install a directional antenna to 
protect WABC. In permitting KOB to continue operation 
on 770 kilocycles (with protection to WABC), the Com- 
mission again rejected WABC’s demands that KOB be 
ordered to operate on 1030 kilocycles. In doing so, the Com- 
mission said: 


| 

“. .. the Commission has concluded that it would 
not be lawful for KOB to operate in accordance with 
its license on 1030 kc, with the power authorized in 
such license, in view of the fact that such operation 
would cause substantial interference to Station WBZ 
and Station WBZ has never been afforded any hear- 
ing to determine whether such operation would serve 
the public interest.”’* | 


*Letter dated November 8, 1956, from the Commission to th 
licensee of KOB, a copy of which was mailed to the Clerk of thi 
Court under cover of a letter dated November 9, 1956. 
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KOB has been operating on 770 kilocycles with a directional 
antenna to protect WABC continuously since April 1957. 

In 1952 (at the same time that the Commission ordered 
the above-described hearing on the extension of KOB’s 
SSA on 770 kilocycles) the Commission removed from its 
pending file KOB’s application for a regular license on 770 
kilocycles. At appellant’s request (J. A. 79-81), decision 
on that application had been held in abeyance, after a hear- 
ing in 1945, to await decision in the Clear Channel Pro- 
ceeding.* In May 1955, the Commission reopened the 
record of the 1945 hearing, directed further hearings, added 
new issues and made Westinghouse a party (J. A. 299- 
308). The specified issues, as amended (R. 4339-4358), 
required a comparison of 10 possible modes of operation 
for KOB on 770 kilocycles and on 1030 kilocycles, including 
a thorough analysis of the effects of each of such possible 
modes of operation on service provided by KOB, WBZ 
and WABC and of services available in areas which would 
be affected by interference under each of those modes of 
operation. 

The evidence and argument under those issues com- 
prised more than 1,500 pages of transcripts of testimony 
and argument and 1,100 pages of exhibits. Those issues, 
in effect, required a demonstration of ten alternative meth- 
ods by which two clear-channel frequencies (770 kilocycles 
and 1030 kilocycles), each allocated to provide interference- 
free night-time service over wide areas, could be utilized by 
three stations. The evidence with respect to each of those 10 
operations showed (a) the extent of interference between 
KOB and WABC on 770 kilocycles or between KOB and 


*In the Matter of Clear Channel Broadcasting in the Standard 
Broadcast Band, Docket No. 6471 (J. A. 76-78). 
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WBZ on 1030 kilocycles, (b) the number of people and the 
areas receiving and being deprived of service from those 
stations as a result of such interference, and (c) the number 
and types of other radio services available to the people in 
those interference areas. | 

After a detailed analysis of the evidence, the Commis- 
sion affirmed the findings and conclusions of the Hearing 
Examiner (R. 6750-6901) and decided that the operation 
of KOB and WABC on 770 kilocycles, each protecting the 
other as a Class I-B station, would be most in the public 
interest (R. 7277-7434). In comparison to that operation, 
at least 100,000* people would be deprived of their only 
primary service** if KOB and WABC both operated’ on 
1030 kilocycles (R. 7395, 7425). The stipulated evidehce 
also showed, and the Commission found, that by ordering 
KOB to operate on 770 kilocycles rather than 1030 kilo- 


*In deciding which of those 10 possible modes of operation would 
best serve the public interest, the Commission used data which were 
stipulated by all the parties (but which were acceptable only to appel- 
lant). However, the data acceptable to appellant do not, as the Com- 
mission found (R. 7388-7389), comply with all the Commission’s 
Rules (1 Pike & Fischer Radio Regulation § 53:185(j) ), becajise 
such data fails to take into consideration the natural conditions sur- 
rounding the WBZ transmitter site. The salt water immediately 
adjacent to that transmitter causes approximately 214 times more 
interference to KOB than is shown by the data proposed by appel- 
lant and used by the Commission to support its decision. The data 
which the Commission found to be more reliable showed that the 
number of people who would be deprived of their only nighttime 
primary service if KOB operated on 1030 kilocycles would be in- 
creased by at least 15,000 and perhaps by as much as 29,000 (R. 
7329-7339). Thus, the Commission based its decision on eviderice 
which was most favorable to appellant. | 

**Primary service is the only standard broadcast (radio) service 
which is subject to no objectionable interference or fading. Secondary 
service, the only other type of radio service available, is, as expressly 
recognized by the Commission’s Rules, “necessarily subject to some 
interference and extensive fading” (1 Pike & Fischer Radio Regula- 
tion 53:182(i) ). 
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cycles, New England would retain its only unduplicated 
clear-channel station (and only its second Class I station), 
while New York City would still have six clear channel ° 
stations (2 unduplicated), New York State would still 
have six clear-channel stations, and the Middle Atlantic 
States would still have 12 clear-channel stations (R. 7402- 
7403). 

That decision by the Commission, compelled by evidence 
which was stipulated, and the fact appellant does not ask 
this Court to order KOB to operate on 1030 kilocycles, 
make it clear that the question facing this Court involves 
the best utilization, temporary or permanent, of 770 kilo- 
cycles. It is equally clear that 1030 kilocycles is no longer 
a relevant factor in the “KOB case”. 


Respectfully submitted, 


GrorcE B. TuRNER, 
Wa ter H. WEINER, 


Attorneys for 
Westinghouse Broadcasting 
Company, Inc. 
15 Broad Street, 
New York 5, New York 


Of Counsel: 


Joun W. STEEN 
CRAVATH, SWAINE & Moore 


March 17, 1960. 
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[ 439] 
Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
In re Application of ) 


ALBUQUERQUE BROADCASTING COMPANY (KOB) } DOCKET No. 6584 
ALBUQUERQUE, NEW MEXICO FILE NO. BS-MP- 


For Modification of Construction Permit 1738 


[Recv'd FCC Sept. 8, 1944] 


and DOCKET NO, 6585 


ALBUQUERQUE BROADCASTING COMPANY (KOB) FILES NOS 
ALBUQUERQUE, NEW MEXICO B5-L-1 799. 


) 

For License to cover Construction Permit B5-Z-1583 
) 
) 


) 
) 
) 
) 
) 


as modified and Authority to Determine 
Operating Power by Direct Measurement 


MOTION FOR ENLARGEMENT OF ISSUES AND TO MAKE BLUE NET- 
WORK COMPANY, INC., A PARTY RESPONDENT WITH RESPECT TO 
SUCH ENLARGEMENT 


Comes now the Albuquerque Broadcasting Company, (NSL) licensee 
of Radio Station KOB, Albuquerque, New Mexico, by and through its attor- 
neys, and moves that the Commission take the following action with 
respect to the hearing on the above-entitled applications: 

1. The issues to be determined in the hearing on the above- 
entitled applications be amended so as to include the following additional 
issue: 

"To determine whether, in the event the Commission 

should conclude that the public interest, convenience and 

necessity will be served by a grant of the instant applica- 

tions, the Commission should require Blue Network Com- 

pany, Inc., (WJZ) to modify its manner of nighttime opera- 

tion of Radio Station WJZ so as to reduce the interference 

limitation that would result to Station KOB, operating as 

proposed in its application B5-MP-1738, B5-L-1799 and 

B5-Z-1583, by requiring Station WJZ to reduce its radia- 

tion at night in the direction of the secondary service area 


of Station KOB, and if so, to what extent; and 
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2. The Blue Network Company, Inc., (WJZ) New York City, New 
York, be made a party respondent with respect to such issue in the 
hearing on the applications of Albuquerque Broadcasting Company (NSL) 


(KOB) for construction permit 


[ 440] 
(B5-MP-1735), for license (B5-L-1799) and to determine operating power 
by direct measurement (B5-Z-1583). 

In support whereof the petitioner shows that: 

1. The above-entitled applications of the Albuquerque Broadcasting 
Company seek the authority of the Commission to operate on a regularly 
licensed basis on the frequency 770 ke with 50 kw power at Albuquerque, 
New Mexico. The applications are scheduled to be heard by the Commis- 
sion or a representative thereof on October 10, 1944, The Blue Network 
Company, Inc., (WJZ) is an intervener pursuant to the granting of a 
petition therefor by the Commission. Radio Station WJZ now operates 
on the frequency 770 ke with 50 kw power at New York City, N. Y. 

2. Radio Station KOB has operated on the frequency 770 ke with 
50 kw power day and 25 kw power night since November, 1941, pursuant 
to an order issued by the Commission in October, 1941. This operation 
has been conducted under special service authorization and not pursuant 
to a regular license issued by the Commission. 

3. The purpose of the above-entitled application is to restore KOB 
to a regularly licensed status as a Class I station rendering rural serv- 
ice over wide-areas, all of which is the status that it enjoyed for more 
than ten years prior to March 29, 1941. Upon the latter date this country 
made numerous frequency reassignments to stations in the United States 
pursuant to provisions of the North American Regional Broadcasting 
Agreement. Under the pressure of the Treaty deadline for the aforesaid 
reassignments, the Commission was unable to decide on the frequency 
that should be permanently assigned to KOB in order that that station 


might continue its service over wide rural areas. A detailed license 
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history of Radio Station KOB and a detailed explanation of its present 
status and proposals are contained in the petition filed with the above- 
entitled application for construction permit (B5-MP-1738), which 
petition is incorporated as a part hereof by reference. 

4, Under the North American Regional Broadcasting Agreement 
Class I-B stations are normally protected from interference within 
their 500 mv/m-50%-skywave contours. The Commission's Rules and 
Standards of Good Engineering Practice also specify that this shall be 
the normal protection afforded to Class I 


[ 441] 
stations. To be completely restored, therefore, to the status that it 
enjoyed prior to the effectuation of the North American Regional Broad- 
casting Agreement, Radio Station KOB must receive an assignment that 
will permit it to render interference-free service out to its 500 mv/m- 
50%-sky-wave contour. 

5. The evidence in the possession of the applicant, and which it 
intends to present at the forthcoming hearing, tends to show that, operat- 
ing as proposed in the above-entitled applications, Radio Station KOB 
will be substantially free of interference from Station WJZ within the 
500-mv/m-50%-skywave contour of Radio Station KOB. While this is 
the belief of the applicant as to what the evidence will show, applicant 
has no way of being informed as to what the evidence presented by the 
other parties will show with respect to the interference that KOB will 
receive as a Class I station operating on 770 kc as proposed in the 
instant application. The Bill of Particulars published by the Commis- 
sion with respect to the hearing on the instant application has left this 
issue open for determination, all of which indicates that the Commis- 
sion regards the matter of interference as an open question to be 
determined by evidence presented at the hearing. The Blue Network 
Company, Inc., both by the pleadings that it has filed in this case and 
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the statements it has made in conferences with the applicant, has 
indicated that it believes interference will occur to Radio Station KOB 
within its normally protected contour, as a Class I-B station. Such 
interference could be eliminated by the installation of a directional 
antenna for use in the nighttime operation of Radio Station WJZ. 

6. Should the Commission, therefore, find that interference will 
exist within the proposed primary and secondary service areas of Radio 
Station KOB, it may still find that the public interest, convenience or 
necessity will be served by the granting of the instant application and 
may also find that the public interest, convenience or necessity will 
be served by requiring Radio Station WJZ to install a directional antenna 
for its nighttime operation in order to afford proper protection to the 
primary and secondary service areas of Radio Station KOB. It would 
not appear that such an order against the Blue Network Company for 
the modification of the nighttime operation of WJZ could be accomplished 
under Section 312 of the Communications Act of 1934, as amended, with- 
out first giving Blue Network Company, Inc., an opportunity to show 


cause aS 
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to why its nighttime operation should not be modified. If this opportunity 
is not given to Blue Network in the instant proceeding, a further proceed- 
ing would be required in which most of the evidence that will be presented 
in the instant cause would again be presented. Such a course would unduly 
delay final action by the Commission and would be a completely repetitious 
procedure. If, on the other hand, the Commission enlarges the issues as 
herein sought and makes the Blue Network Company a party respondent 
with respect to such issues, the pertinent requirements of Section 312 of 
the Communications Act of 1934 will have been fully met and the Commis- 
sion as a result of this proceeding will be able to make a complete dis- 
position of this case in whatever manner it finds the public interest, 


convenience or necessity to require. 
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7. The relief sought by this motion is not by any means without 
precedent in Commission procedure. On December 30, 1941, the Com- 
mission took similar action involving somewhat similar circumstances 
in the case of the Drovers Journal Publishing Company (WAAF), Docket 
Number 6129. 

8. It is submitted that the granting of the instant motion will 
serve public interest, convenience and necessity; will constitute orderly 
and speedy procedure; and will conduce to the proper dispatch of business 
and the ends of justice. 

Wherefore, the premises considered, Petitioner prays that the 
Commission take the following action with respect to the hearing on the 
above-entitled applications: 

1, That the issues to be determined in the hearing on the above- 
entitled applications be amended so as to include the following additional 
issue: 

"To determine whether, in the event the Commission should 
conclude that the public interest, convenience and necessity 

will be served by a grant of the instant applications, the Com- 

mission should require Blue Network Company, Inc. (WJZ) 

to modify its manner of nighttime operation of radio station 

WJZ so as to reduce the interference limitation that would 

result to Station KOB, operating as proposed in its applica- 

tions B5-MP-1738, B5-L-1799 and B5-V-1583, by requiring 

Station WJZ to reduce its radiation at night in the direction 

of the secondary service area of Station KOB, and if so, to 


what extent; and 
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2. That the Blue Network Company, Inc. (WJZ), New York City, 
New York, be made a party respondent with respect to such issue in 
the hearing on the applications of Albuquerque Broadcasting Company 
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(NSL) (KOB) for construction permit (B5-MP-1738), for license (B5-L- 
1799) and to determine operating power by direct measurements (B5-V- 
1583). 


Respectfully submitted, - 
ALBUQUERQUE BROADCASTING COMPANY (NSL) (KOB) 
By /s/ W. Theodore Pierson 
and 


/s/ Harrison T. Slaughter, 
506 Munsey Building, 
Washington, D. C. 


[ Jurat dated Sept. 8, 1944] Its Attorneys 
[ Certificate of Mailing] 
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[Recv'd FCC November 25, 1944] 


PETITION TO RECONSIDER ORDER OF OCTOBER 9, 1944 

Comes now BLUE NETWORK COMPANY, INC., licensee of Station 
WJZ, New York, New York, intervener in the above-entitled proceeding, 
and by its attorneys petitions the Commission to reconsider its Order of 
October 9, 1944 granting in part the motions of Albuquerque Broadcasting 
Company (KOB) and of Blue Network Company, Inc. (WJZ) for enlarge- 
ment of issues in the hearing on the above-entitled applications, to 
enlarge said issues as hereinafter prayed, and to make Westinghouse 
Radio Stations, Inc. (WBZ) a party respondent. In support whereof 
petitioner respectfully shows as follows: 

1. Filed with this petition is a companion petition for a rehearing 
in the matter of the Commission's order of November 9, 1944, authorizing 
Century Broadcasting Company, Corpus Christi, Texas, to operate radio 
station KWBU during daytime hours with power of 50 kw. on the frequency 
1030 kc. Counsel for petitioner, reviewing the Commission's order of 
October 9, 1944 in the above-captioned matter in the light of the temporary 
grant to KWBU to operate on 1030 kc., are of the opinion that the Commis- 
sion's grant of November 9, 1944 to KWBU is consistent with the pattern 
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of its October 9, 1944 action which has the effect of precluding the only 
logical consideration of the proper use of the 1030 kc. frequency. Accord- 
ingly, petitioner must now request reconsideration of the order of October 
9, 1944 in the light of its pending application for rehearing of the grant to 
KWBU of November 9, 1944. 

2. Among the many essential matters which counsel believes must 
receive the careful review of the Commission, are those involved in this 


petition. 
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The original motion filed by KOB on September 8, 1944 for enlargement 
of the issues in the hearing on the applications involved herein, would 
require testimony as to the extent WJZ would have to reduce its radia- 
tion at night to protect the secondary service area of station KOB in case 
the application of the latter were granted. On September 14, 1944 petitioner 
filed its opposition and in turn moved to enlarge the issues. Said motion 
followed the theory of the issues in this proceeding originally promul- 
gated by the Commission on May 9, 1944 and which are still the basic 
issues in the case, namely, a comparison of operation by KOB on 1030 
ke. and on 770 ke. This is an essential point and basic factor which 
petitioner desires the Commission to reconsider, as the Commission's 
Order of October 9, 1944, enlarged the issues only as to stations KOB 
and WJZ operating directionally on 770 kc. 

3. It is the position of petitioner that the operation of KOB on 770 
ke. is altogether unlawful and the authorization therefor is an instru- 
ment issued by the Commission without warrant of law, regulation, or 
precedent. It is conceded that KOB is lawfully entitled to operate on 
1030 kc. with 10 kw. power unlimited time. KOB has a valid and sub- 
sisting license for such operation. The Commission itself has raised 
the issue of the operation of station KOB on its valid frequency, namely, 
1030 kc. with 50 kw. power. Such was the first issue promulgated by 


the Commission. It reads as follows: 
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"tT To determine the areas and populations which would 
receive primary as well as secondary service from station 

KOB operating with either 10 kw. or 50 kw. on 1030 ke., as 

well as what other broadcast services are available to those 

areas and populations." 

The converse of this issue is set forth in issue number 4, which reads 
as follows: 
"4, To determine the areas and populations which would 

be prevented from receiving primary or secondary service 

particularly from station WBZ should station KOB operate 

with either 10'kw. or 50 kw. on 1030 ke., as well as what 

other broadcast services are available to those areas and 

populations." 

4, The theory and policy of the hearing was set by the foregoing 
issues. The whole conduct of the proceeding by petitioner would undoubt- 
edly have been influenced by the absence of such issues. The Commis- 
sion's Order of October 9, 1944 indicates a complete reversal of the 
original issues which were obviously designed to avoid discrimination 
and to obtain the information necessary to make a finding as to the 
effect of the continued operation of station KOB on 1030 kc. The failure 
of the Commission to enlarge the issues to include the effect of mutual 


directional operation on 1030 kc. as well as on 770 ke. can have only one 
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logical consequence, namely, that an essential aspect of the case has 
been eliminated and will not be determined in this proceeding. It is 
respectfully submitted that elementary considerations of justice and 
orderly procedure require the promulgation of issues involving directional 


operation on 1030 kc. as well as 770 ke. 


5. Station WBZ has been significantly absent from participation in 


these proceedings. During the course of the pleadings culminating in the 
Order of October 9, 1944, both petitioner and KOB have suggested that 
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the Commission make WBZ a party respondent. In its Order of October 
9, 1944 the Commission failed to act on the request of both of the present 
parties to join WBZ as a party respondent, It is submitted that the pro- 
ceeding cannot be carried to conclusion unless such action is ordered by 
the Commission, 

WHEREFORE, the premises considered, the petitioner respectfully 
prays the Commission to reconsider its action evidenced in the Order of 
October 9, 1944, and add to the issues heretofore designated to be deter- 
mined the following: 

"11. To determine the directional antenna patterns 

that stations KOB and WBZ operating on 1030 kc. with 50 

kw. could use, each protecting the service of the other as 

a Class I-B station in accordance with the Commission's 

rules, regulations, and standards. 

"12. To determine what areas and populations would 

receive primary as well as secondary service from sta- 

tions KOB and WBZ each operating on 1030 kc. with 50 kw. 

power employing directional antennas designed to protect 

the service of the other as a Class I-B station, and what 

other service is presently available to those areas and 

populations." 

AND, FURTHER, that the Commission promulgate an order making 
Westinghouse Radio Stations, Inc. (WBZ) a party respondent to the pro- 
ceeding, and particularly with regard to issues 1, 4, 7, and 8 of the basic 
notice, and issues 11 and 12 proposed herein, 

Respectfully submitted, 

BLUE NETWORK COMPANY, INC. (WJZ) 
30 Rockefeller Plaza /s/ Robert D. Swezey 
New York 20, New York /s/ C. Clark Stover, Jr. 


1101 Earle Building /s/ Andrew G. Haley 
Washington 4, D. C. 


November 25, 1944 (Certificate of Service) 
[Jurat dated Nov. 25, 1944] 
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[ 2042] 80660 
In the Matter of ) 
Clear Channel Broadcasting ) DOCKET NO. 6741 
in the Standard Broadcast Band ) 
ORDER 
WHEREAS, this Commission and its predecessor, the Federal 
Radio Commission, have since November 11, 1928 designated certain 
channels in the standard broadcast band as "clear channels" the purpose 
of which is to render service over large areas and to bring service to 
the rural population of the United States; and 
WHEREAS, there are still large areas of the continental United 
States which have no radio service during the day and no primary radio 
service at night; and 
WHEREAS, the Commission has received many applications 
requesting authorization for the operation of additional stations and 
for the use of higher power on the clear channel frequencies; and 
WHEREAS, these applications raise issues which can more appro- 
priately be considered in a general hearing than in a hearing limited to 
particular applications; and 
WHEREAS, the North American Regional Broadcasting Agreement 
expires March 29, 1946, and it is desirable to determine what, if any, 
changes are necessary in connection with clear channel assignments prior 
to a renegotiation of the treaty; 
NOW, THEREFORE, IT IS ORDERED, this 20th day of February, 
1945, that a hearing be held before the Commission en banc commencing 
at 10:30 A.M. on May 9, 1945, at the offices of the Commission in Wash- 
ington, D. C., for the purpose of determining: 
1. What recommendation concerning the matters covered 
by this order the Commission should make to the 
Department of State for changes in provisions of the 
North American Regional Broadcasting Agreement. 
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Whether the number of clear channels should be 
increased or decreased and what frequencies in the 
standard broadcast band shall be designated as 1-A 
channels and as 1-B channels. 
What minimum power and what maximum power should 
be required or authorized for operation on clear channels. 


[ 2043] 
Whether and to what extent the authorization of power 
for clear channel stations in excess of 50,000 watts 
would unfavorably affect the economic ability of other 
stations to operate in the public interest. 
Whether the present geographical distribution of clear 
channel stations and the areas they serve represent an 
optimum distribution of radio service or whether the 
fair, efficient, and equitable distribution of radio serv- 


ice among the several states and communities specified 


in Section 307(b) of the Communications Act requires a 


geographical redistribution at this time. 

Whether it is economically feasible to relocate clear 
channel stations so as to serve those areas which do 
not presently receive service. 

What new rules or regulations, if any, should be 
promulgated to govern the power or hours of opera- 
tion of Class II stations operating on clear channels. 
What changes the Commission should order with 
respect to geographical location, frequency, authorized 
power or hours of operation of any presently licensed 
clear channel station. 

Whether and to what extent the clear channel stations 
render a program service particularly suited to the 


needs of listeners in rural areas. 
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10. The extent to which the service areas of clear channel 
stations overlap and the extent to which this involves a 
duplication of program service. 
11. What recommendation, if any, the Commission should 
make to the Congress for the enactment of additional 
legislation on the matters covered by this order. 

IT IS FURTHER ORDERED, that persons or organizations desiring 
to appear and testify shall notify the Commission of such intention on or 
before April 2, 1945, stating the names of all witnesses who will appear, 
the topic each will discuss and the time expected to be required for the 
testimony. 

| FEDERAL COMMUNICATIONS COMMISSION 


/s/ T. J. Slowie 
Secretary 


PUBLIC NOTICE 
96934 


August 9, 1946 
STATEMENT OF PROCEDURE TO BE FOLLOWED BY COMMISSION IN 
CONNECTION WITH APPLICATIONS TO OPERATE ON I-A CHANNELS 
On February 4, 1946 the Commission issued a public notice which 
provided for the dismissal of all applications in conflict with Sections 
3.22 and 3.25(a) and'applications for frequencies not presently included 
in those available for standard broadcast operation. On June 21, 1946 
another public notice was issued in which it was stated that daytime or 
limited time applications for operation on I-A frequencies would receive 
consideration only if the station proposed was less than 750 miles from 
the dominant I-A station on the channel, operating without a directional 
antenna, or if the proposed station was to be within the 0.5 mv/m 50% 


skywave contour of a I-A station using a directional antenna; otherwise, 
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the application would be placed in the pending files until after decision in 
the Clear Channel Hearing, Docket No. 6741. 

With respect to the applications dismissed because of conflict with 
Section 3.25(a) under the February 5, 1946 statement of policy an excep- 
tion was made in the case of Station KOB which has now pending an appli- 
cation to operate unlimited time on 770 kc, This frequency is classified 
as I-A under Section 3.25(a). This exception was made because of the 
peculiar situation with respect to Station KOB. Prior to the effective 
date of NARBA, KOB operated unlimited time on 1180 kc with 10 kw 
power, and no other station was licensed to operate nighttime on the 
same channel. Under the shift in frequencies necessitated by NARBA 
no comparable facility was available and Station KOB was assigned to 
1030 ke as a class II station. This necessitated reclassification of 
Station WBZ at Boston, Massachusetts, from I-A status to I-B status. 
Subsequently, because interference resulted between Station KOB and 
Station WBZ operating on 1030 kc the Commission assigned KOB to 
770 ke, issuing a special service authorization to Station KOB. The 
frequency 770 ke under the Commission's rules as presently written 
remains a I-A channel although KOB operates on it under a special 
service authorization, while 1030 kc under the Commission's rules 
remains a I-B channel even though no other station operates on that 
frequency nighttime. An anomalous situation, therefore, exists so far 
as the frequencies 770 kc and 1030 kc are concerned. The Commission 
is desirous of resolving this situation as soon as possible but cannot do 
so effectively until after the conclusion of the clear channel hearing. 

Accordingly, it is proposed that the KOB application and all other 
applications for operation on either 770 kc or 1030 kc be put in the 
pending files, until after a decision in the clear channel hearing. Any 
application which may be filed in the future for operation on either of 


these two frequencies will likewise be put in the pending files. 


[2128] 


442 


[ 2128] 

There are some applications pending before the Commission which 
do not request operation on a clear channel but are mutually exclusive 
with applications in the pending files requesting daytime or limited time 
operation on an adjacent channel which is a clear channel. Where there 
is such a situation, now or in the future, the Commission will designate 
for hearing all such mutually exclusive applications and will include an 
issue as to which, if any, of the applications should be granted. If asa 
result of the hearing it appears that the application which does not 
request operation on a clear channel is the one that should be granted, 
such application will be granted and the others denied. If it appears that 
were it not for the clear channel issue public interest would best be 
served by a grant of the application requesting operation on the clear 
channel, the other applications will be denied, and the application request- 
ing authority to operate on a clear channel will be placed in the pending 


files until after a decision in the clear channel hearing. 
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32749 
FCC 49-362 


Memorandum Opinion and Order 
By the Commission, Commissioner Sterling not participating. 

The Commission has before it (1) a petition filed February 17, 1948 
by American Broadcasting Company (WJ Z), New York, New York request- 
ing relief in the proceeding upon the application of Albuquerque Broad- 
casting Company (KOB), Albuquerque, New Mexico for modification of 
construction permit, File No. BMP-1738, Docket 6584, and for license 
to cover construction as modified and authority to determine operating 
power by direct measurement, File Nos. BL-1799 and BZ-1583, Docket 
No. 6585; and a statement in opposition thereto filed February 25, 1948 
by Albuquerque Broadcasting Company; (2) a petition filed February 14, 
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1949 by American Broadcasting Company requesting immediate relief 
in the above proceedings and with respect to the above-entitled applica- 
tion of Albuquerque Broadcasting Company for extension of special 
service authorization, File No. BSSA-197, and an answer thereto filed 
February 23, 1949 by Albuquerque Broadcasting Company; and (3) a 
petition filed October 8, 1948 by Albuquerque Broadcasting Company 


requesting removal from the pending files and grant of its 


[ 2255] 
above-mentioned applications, and a reply thereto filed November 12, 
1948 by American Broadcasting Company. The two petitions filed by 
American Broadcasting Company, which for simplicity will hereinafter 
be referred to as WJZ, request essentially the same relief, specifically 
that the applications of Albuquerque Broadcasting Company, hereinafter 
referred to as KOB, for modification of construction permit and for 
license be denied, or, in the alternative that the record be reopened for 
further hearing on enlarged issues, that Westinghouse Radio Stations, 
Inc. (WBZ) Boston, Massachusetts be made a party respondent with an 
opportunity to show cause why its license should not be modified to 
specify a directional antenna, and that KOB be required to amend its 
application to show a directional antenna system. The first petition 
requested that this relief be afforded prior to May 1, 1948 and the second 
petition requests it prior to May 2, 1949 and prior to or concurrent with 
Commission action on the application of KOB for extension of special 
service authorization, The above petition of KOB, filed October 8, 1948, 
requests that its applications be removed from the pending files and be 
made the subject of an immediate decision establishing KOB and WJZ as 
Class I-B stations each with power of 50 kw, and each protecting the 
service area of the other through use of a directional antenna. Essentially 


the same relief was also requested in KOB's answers to WJZ's petitions. 
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WJZ is licensed to operate on 770 ke as a Class I-A station with 
power of 50 kw. Prior to the effective date of the North American 
Regional Broadcasting Agreement (NARBA) KOB operated unlimited 
time on 1180 kc with 10 kw power, and no other station was licensed 
to operate nighttime on the same channel. On May 7, 1940, KOB was 
granted a construction permit authorizing an increase in power to 50 
kw. Under the shift in frequencies necessitated by NARBA, no compar- 
able facility was available and KOB was licensed to operate on 1030 ke 
as a Class II station’ with a power of 10 kw, unlimited time. This neces- 
sitated reclassification of WBZ, Boston, Massachusetts, and of the 
frequency 1030 kc from I-A to I-B status. On June 3, 1941, the Com- 
mission issued a special service authorization to KOB for operation 
on 1030 kc with power of 25 kw nighttime and 50 kw daytime. Because 
of the severe interference which resulted between KOB and WBZ, this 
special service authorization was modified on October 14, 1941, to 
specify the frequency 770 ke in lieu of 1030 kc. KOB has since operated 
under extensions of this authorization. The current extension expires 
April 1, 1949. The frequency 770 kc, under the Commission's Rules as 
presently written, remains a I-A channel although KOB operates on it 
under a special service authorization; while 1030 kc, under the Commis- 
sion's Rules, remains a I-B channel even though only WBZ operates on 
that frequency nighttime. 

Subsequent to its assignment to 770 ke under special service 
authorization, KOB filed the above-mentioned applications for modifica- 
tion of construction permit and for license to operate on 7 70 ke with 50 
kw, unlimited time. This application was designated for hearing on the 
issue, among others, ''To determine whether Section 3.25 of the Commis- 
sion’s Rules should’ be amended so as to permit the operation of Station 
KOB as proposed in application BMP-1738."" The hearing was held on 
January 2 to 12, 1945 and WJZ participated therein as a party intervenor. 
Both parties have filed proposed findings. 
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On August 9, 1946, the Commission issued a Public Notice entitled 
"Statement of Procedure to be Followed by Commission in Connection 
with Applications to Operate or I-A Channels" which set forth the situa- 
tion with regard to the KOB application and the frequencies 770 kc and 
1030 ke. The public notice stated that the Commission was desirous of 


resolving this situation as soon as possible but could not do so effectively 
until after the conclusion of the Clear Channel Hearing (Docket 6741) 
which involves the question of classification of all of the clear channels. 


Accordingly, the public notice proposed that the KOB application and all 
other applications then pending or which might be filed in the future for 
operation on either 770 ke or 1030 ke be placed in the pending file until 
the conclusion of the Clear Channel Hearing. 

Both WJZ and KOB attack the Commission's decision to delay a 
final determination in the instant proceeding until after a decision in 
the Clear Channel Hearing. The principal arguments advanced by WJZ 
in support of its request for a decision at this time are that the opera- 
tion of KOB under its special service authorization causes severe inter- 
ference to the secondary service area of WJ Z; that this interference 
works a great injustice to WJZ which should not be permitted longer to 
continue; and that continued operation of KOB on 770 ke will jeopardize 
retention by the United States of Class I-A status on the frequency 770 
ke in the forthcoming renegotiation of NARBA. KOB alleges that its 
operation on 770 ke receives substantial interference within the normally 
protected service area at certain times of the year, with a resultant loss 
of service by a substantial population in underserved areas; that there is 
no assurance that the Clear Channel Hearing will be decided for a sub- 
stantial period of time; and that a point has been reached where the public 
interest of the listeners in the area involved demands a decision on the 
instant applications irrespective of such action as the Commission may 
take in the Clear Channel Hearing.. 
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We are aware that the present situation on 770 kc is highly 
undesirable and should be resolved as soon as possible. We remain 
of the opinion, however, that no satisfactory solution can be reached 
until after a determination in the Clear Channel Hearing. The latter 
proceeding involves the future classification of all of the clear chan- 
nels whereas the instant proceeding involves the classification of only 
one such channel. We think it obviously undesirable to attempt a deter- 
mination of the issues in the Clear Channel Hearing piecemeal. It is 
likewise obvious that any decision in the instant case might be rendered 
a nullity by an incompatible determination in the Clear Channel case. 

In view of the very long delays which have already occurred in this case, 
it does not appear that an immediate decision is of transcendent import- 
ance. 

With regard to WJZ's alternative request that the record be opened 
and further hearing held on enlarged issues with Westinghouse Radio 
Stations, Inc. (WBZ), Boston, Massachusetts a party respondent, the 
Commission, prior to the hearing in this case, twice refused requests 
by WJZ to enlarge the issues in a similar manner and to include WBZ as 
a party. Aside from any other reasons there may be for denying such 
relief we believe for the same reasons which compel delay in the final 
decision, that if the record in this proceeding is to be reopened, such 
further hearing should not be held until after the conclusion of the 
Clear Channel Hearing. 


3 This proceeding was inaugurated by the Commission's order of 
February 20, 1945, shortly after the record in the instant proceeding 
was closed. 
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We do not agree with the contention of WJZ that the continued 
operation of KOB on 770 kc under a special service authorization will 


necessarily result\in the loss of the Class I-A status of that frequency. 
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The United States has never notified the assignment of KOB as 770 ke, 
The official recapitulative list of United States stations, sent to all 
nations signatory to NARBA, clearly indicates that the operation of KOB 
on 770 kc is temporary only and that its permanent assignment remains 
1030 ke. The United States has and will continue to protest any foreign 
assignments which do not give Class I-A protection on 700 ke. 

There remains to consider KOB's application for extension of its 
special service authorization on 770 ke. We believe that this operation 
should be permitted to continue until the problems raised by this case 
can be finally resolved. In view of the long continued operation of KOB 
on 770 ke, we can see no reason for its immediate removal to a different 
frequency. Furthermore, until a fina] decision is reached in this case, 
any alternative assignment for KOB would necessarily be temporary in 
nature, and would only complicate what is already an unsatisfactory 
Situation, 

Accordingly, IT IS ORDERED, this 24th day of March, 1949, that 
the several petitions of American Broadcasting Company and Albuquerque 
Broadcasting Company enumerated above are denied; 

IT IS FURTHER ORDERED, That the application of Albuquerque 
Broadcasting Company for extension of Special service authorization 
(BSSA-197) is granted in part; and that the special service authorization 
for the operation of Station KOB on 770 ke, with power of 50 kw until 
local sunset and 25 kw nighttime, is extended for the period ending at 
3:00 a.m. E.S.T., June 1, 1949, or until the Commission issues a final 
decision in Dockets 6584 and 6585, whichever shall sooner occur. 


BY DIRECTION OF THE COMMISSION 


T. J. Slowie 
Secretary 


Released March 25, 1949 
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FCC 49-728 
35848 


MEMORANDUM OPINION AND ORDER 


By the Commission: Chairman Coy and Commissioner Walker not 
participating. 


We have before us a motion filed May 20, 1949, by American 
Broadcasting Company, Inc., licensee of Station WJZ, New York, New 
York, requesting that the Commission (1) in the alternative, dismiss 
the above-entitled applications of Albuquerque Broadcasting Company, 
Albuquerque, New Mexico, for modification of construction permit and 
license to operate on 770 kilocycles with power of 50 kilowatts, unlimited 
time or grant the relief heretofore requested by petitioner in its petitions 
filed October 29, 1945, February 17, 1948 and February 14, 1949, in the 
above-entitled proceeding; (2) grant the above alternative relief prior to 
or concurrent with action on the above-entitled application of Albuquerque 
Broadcasting Company for extension of special service authorization for 
the operation of Station KOB on 770 kilocycles; and (3) afford oral argu- 
ment on this motion. The relief requested in the above-mentioned earlier 


filed petitions was that the above applications of Albuquerque Broadcast- 


ing Company to be’ regularly licensed on 770 kc be denied or that the 
record be reopened for further hearing on enlarged issues. 

On March 24, 1949, we adopted a Memorandum Opinion and Order 
denying in its entirety the relief requested in the several earlier petitions 
filed by petitioner in this proceeding. In re Applications of Albuquerque 
Broadcasting Company, Docket No. 6584, et al., 4 RR 1419. Our reasons 
for denying the requested relief and the long history of this proceeding 
are set forth fully in the above Memorandum Opinion and Order. Insofar 
as the instant motion again requests that the above applications of Albu- 
querque Broadcasting Company be denied or that further hearing be held, 
it is merely repetitious. Petitioner 
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has not alleged that there has occurred since our action of March 24, 
1949, any change in circumstances which would justify our reconsidera- 
tion of these requests. We do not believe that such reconsideration would 
be conducive to the proper dispatch of the Commission's business nor 
consistent with the doctrine of administrative finality. 

With regard to the request that the above applications of Albuquer- 
que Broadcasting Company be dismissed, petitioner filed a motion to dis- 
miss these applications on February 14, 1946, which was denied on April 
3, 1946. Petitioner also filed a motion on October 15, 1948, requesting 
dismissal of two other applications requesting full time operation on 770 
kilocycles which was denied in a Memorandum Opinion and Order adopted 
March 10, 1949. Inre Applications of Eugene P. O'Fallon, Inc., et al., 

4 RR 1342. Thus, the instant motion is somewhat repetitious in this 
respect as well. Petitioner asserts that the record already made in this 
proceeding is hopelessly inadequate to permit a determination of the 
issues raised, that in any case the applications of Albuquerque Broadcast- 
ing Company can not be granted in their present form and that the reten- 
tion of these applications in a pending status is contrary to our general 
policy with respect to applications for full time operation on clear chan- 
nels, Regardless of such merit as petitioner's first two arguments may 
have, we are of the opinion that a decision as to what further hearing or 
other proceeding may be necessary in order to permit a final determina- 
tion with respect to a permanent assignment for Station KOB can best be 
made after a final decision in the Clear Channel Hearing, Docket No. 6741. 
On August 9, 1946, we adopted a policy that all applications for full time 
operation on 770 kilocycles and 1030 kilocycles would not be dismissed 
but would be placed in the pending file until after the conclusion of the 
Clear Channel Hearing. In our above mentioned Memorandum Opinion 
and Order of March 10, 1949, denying petitioner's motion for dismissal 
of certain other applications for full time operation on 770 kilocycles we 
reaffirmed this policy for reasons set forth therein. Petitioner has not 
shown that the pendency of the applications of Albuquerque Broadcasting 
Company causes petitioner any damage and has not in our opinion alleged 
any facts which would justify making an exception to or reversing our 
established policy with respect to applications for operation on 770 and 
1030 kilocycles. 
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As set forth above, we have previously considered all of the 
questions raised by the instant motion. We do not consider therefore 
that oral argument on these matters would serve any useful purpose or _ 
would be conducive to the proper dispatch of the Commission's business. 

Accordingly, it is ordered this 25th day of May, 1949, that the said 
petition of American Broadcasting Company, Inc. for dismissal of the 
above-entitled applications of Albuquerque Broadcasting Company is in 
all respects denied. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ T. J. Slowie 
Secretary 


Released: June 1, 1949 


. [ 2292] 
[ Reev'd FCC August 23, 1949] 


MOTION TO DENY APPLICATION 
AND FOR OTHER RELIEF 


American Broadcasting Company, Inc., petitioner herein, is the 
licensee of Station WJZ, New York, New York, which is licensed to 
operate with Class I-A status on the frequency 770 kc. Albuquerque 
Broadcasting Company (KOB), Albuquerque, New Mexico, which is 
licensed to operate on 1030 kc, 10 kw, unlimited time, has applications 
pending for a construction permit and license to operate unlimited time 
on 770 kc. A grant of the KOB applications will require a reclassifica- 
tion of Station WJZ and a modification of its license. Hearings on these 
applications were held in January 1945 (Dockets Nos. 6584 and 6585). 

Since November 1, 1941 (almost eight years), KOB has been 


[ 2293] 
operating unlimited time on 770 kc, with power of 25 kw night, 50 kw 
day, pursuant to the terms of a special service authorization. This 


operation has resulted in destructive interference to WJZ within a 
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great part of its established service area, with the resultant loss of 
service by a large population, contrary to the provisions of Sections 
303(f), 303(h), 309(a), and 312(b) of the Communications Act. Attached 
hereto and made a part hereof is an affidavit which shows the extent of 
that interference. There is now pending before the Commission an 
application by KOB for further extension of the Special service authoriza- 
tion for the period beginning September 1, 1949. 

The position of petitioner with respect to the operation of KOB on 
770 ke under the terms of the special service authorization, and with 
respect to its applications for construction permit and license on 770 
ke, is fully defined in pleadings which have been filed in this proceeding. 
Briefly, it is that KOB's construction permit and license applications 
for 770 ke should be dismissed or denied forthwith, that its special 
service authorization on 770 kc should be terminated immediately, and 
that it should be required to operate on the frequency 1030 kc, to which 
it has been assigned. The petitions of October 29, 1945, February 17, 
1948, February 14, 1949, and May 10, 1949, wherein this position is set 
forth in full, are herein incorporated by reference and made a part hereof 
and the relief therein requested is again asked. 

In denying the above petitions, the Commission stated (Memorandum 
Opinion and Order, March 24, 1949) that it was "aware that the present 
situation on 770 ke is highly undesirable and should be resolved as soon 


as possible", but that ''no satisfactory solution can be 


[ 2294] 
reached until after a determination in the Clear Channel Hearing." 


Although WJZ was and is of the opinion that the continued operation of 


KOB on 770 kc is contrary to law, no appeal was taken from these rul- 
ings in the expectation that the situation would be satisfactorily resolved 
by an early decision in the clear channel proceeding. This expectation of 
an early decision was engendered by official statements of the Commis- 


sion and by other public statements of its representatives. It was expected, 
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for instance, that the clear channel proceeding would be resolved prior to the 
convening of the Third North American Regional Broadcasting Conference, 
which now opens on September 13, 1949, in Montreal, Canada, and which 
has been postponed on several occasions. But the decision has not been 
reached and there are indications of further delay which may even be 
more extensive than that heretofore encountered. Under the circum- 
stances, any expectation of continued uncontested acquiescence by WJZ 
in the operation of KOB on 770 kc would be unwarranted and contrary to 
the intentions of the parties in Dockets Nos. 6584 and 6585. 

It is also to be noted that the United States Senate has recently 
condemned the identical practice which the Commission has followed in 
this case for the past eight years. Section 7 of the McFarland Bill 
(S. 1973) contains an amendment to Section 308(a) of the Act referring 
to the procedures to be employed by the Commission in the exercise of 


its licensing functions. The accompanying report on this amendment 


states: 
"There has been confusion under the terms of existing 
law over the basic question of when and under what circum- 
stances a written application must be filed as the initial step 


in license proceedings and when, by the device of calling a 
license by 


[ 2295] 
some other name, the Commission, or applicants with 
the acquiescence of the Commission, have avoided this 
step. . .The amendment. . . is directed against 
the administrative practice of issuing special service 
authorizations which have been held not to be licenses, 
and therefore persons affected by their issuance were 
precluded from relying upon them or challenging their 
propriety.” 95 Cong. Rec. 11313, August 9, 1949. 
(emphasis supplied) 
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Although the McFarland Bill has not yet become law, the Commission 


should heed this expression of Congressional disapproval. 
WHEREFORE, it is respectfully requested that the Commission 
(A) deny the application (BSSA-214) for extension 
of special service authorization by KOB, and 
(B) grant the relief heretofore requested by the 
petitioner in its petitions of October 29, 1945, 
February 17, 1948, February 14, 1949 and May 
10, 1949, and 
(c) afford oral argument on this motion. 


Respectfully submitted, 


AMERICAN BROADCASTING COMPANY, INC. 


By /s/ Joseph A. McDonald 
30 Rockefeller Plaza 
New York 20, New York 
Haley, McKenna & Wilkinson 
/s/ Andrew G. Haley 
/s/ James A. McKenna, Jr. 


Second Floor, Duryea Building 
1101 Connecticut Avenue, N.W. 
Washington 6, D.C, 


August 23, 1949 Its Attorneys 


[ 2400] FCC 49-1645 
43299 


MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioners Hyde, Webster and Hennock 
not participating. 


We have before us a motion filed August 23, 1949, by American 
Broadcasting Co., Inc., licensee of Station WJ Z, New York requesting 
that the Commission (1) deny the above-entitled application of Albuquer- 
que Broadcasting Company for extension of Special Service Authorization 
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for the operation of Station KOB, Albuquerque, New Mexico on the 
frequency 770 kc, with power of 50 kw day and 25 kw night, unlimited 
time; (2) grant the relief heretofore requested by petitioner in its 
petitions of October 29, 1945, February 17, 1948, February 14, 1949, 
and May 20, 1949, with respect to the above-entitled applications of 
Albuquerque Broadcasting Company for modification of construction 
permit and license for the operation of Station KOB on 770 ke, with 
power of 50 kw, unlimited time. An opportunity for oral argument on 
the above mction was likewise requested. On August 31, 1949, the 
Commission adopted an order granting this last request and, in order 
to provide time for said oral argument and for other reasons set forth 
therein, extending the Special Service Authorization for the operation of 
KOB on a temporary basis until December 1, 1949, pending final action 
with respect to the above application BSSA-214.* Oral argument was duly 


* A further extension to January, 1950 was granted November 30, 1949. 
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had before the Commission en banc, on September 12, 1949. James A. 
McKenna, Jr., Esq. appeared on behalf of American Broadcasting Co., 
Inc. and W. Theodore Pierson, Esq. appeared on behalf of Albuquerque 
Broadcasting Company. 

In order to place the problem before us in its proper perspective, 
it is necessary to set forth in some detail the history of the KOB assign- 
ment. KOB commenced operation in 1922 under a license issued by the 
Department of Commerce. Prior to the allocation by the Federal Radio 
Commission in 1928, it operated on several different frequencies and 
with various powers. On November 11, 1928, it was assigned the frequency 
1180 kc with power of 10 kw sharing time at night with Station KEX, Port- 
land, Oregon. On November 27, 1949, its license was modified to provide 
for unlimited hours of operation and from that date until March 29, 1941, 
KOB was the only station licensed to operate at night on 1180 kc. Prior 
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to 1941 KOB's authorized power was changed on several occasions but 
at all times after 1927 it operated with at least 10 kw which is the 
minimum power for a Class I station, On May 7, 1940, the Commission 
issued KOB a construction permit authorizing it to increase its power 
to 50 kw and designating it a Class I station. 

In the reallocation of frequencies under the terms of the North 
American Regional Broadcasting Agreement, no provision was made 
for the United States’ stations using 1180 ke to continue operating on 
a common channel and assignments had to be found for them on frequen- 
cies already assigned to other United States' stations. In the preliminary 
list of NARBA assignments published by the Commission on September 
11, 1940, it was proposed to assign KOB to the frequency 1030 ke with 
power of 50 kw, operating unlimited time as a Class II Station, This 
proposal necessarily involved the reclassification of 1030 ke as a Class 
I-B instead of a Class I-A frequency and also the reclassification of 
WBZ, Boston, Massachusetts from I-A to I-B status. Comments oppos- 
ing this proposal were filed on behalf of both KOB and WBZ. Under 
arrangement with the Commission, engineers for KOB made field 
intensity recordings of the signals of WBZ and WCAU, Philadelphia, 
Pennsylvania at Albuquerque during December 1940. These measure- 
ments indicated that the limitation from WBZ was materially higher 
than that from WCAU and some thought was given to the possibility of 
placing KOB on WCAU's frequency which was then 1200 kc. However, 
at the time of the North American Regional Radio Engineering Meeting 
in January 1941, the proposed frequency of WCAU was changed from 
1200 ke to 1210 ke in order that WOAI, San Antonio, Texas could operate 
on 1200 ke with less possibility of interference to a Mexican Class I-A 
station on 1220 kc. The Mexican Delegation objected to the assignment 
of KOB to 1210 ke and as a result no frequency other than 1030 ke 


appeared to be available for immediate assignment to KOB. 
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On February 4, 1941, the Commission adopted an order proposing 
the assignment of KOB to 1030 kc, with power of 10 kw, unlimited time 


with the following proviso: ‘Increase in power to value in outstanding 


construction permit [50 kw] contingent upon submission and approval 


of required directional antenna, proof of performance and grant of 
application for a license to cover.'' The order further provided that 
if the applicant objected, a hearing would be held with respect to the 
proposed assignment. 


[ 2402] 

KOB filed a formal objection to the above order on February 19, 
1941, but on March 3, 1941, this objection was withdrawn by letter which 
stated in part: "While the withdrawal of its request for hearing on the 
conditions the Commission proposes to impose upon its renewal applica- 
tion means complete loss of secondary service by KOB after March 29, 
1941, the licensee has concluded that the broad public interest in the 
effectuation of the Havana Treaty would probably be best served by 
accepting this temporary loss of service and proceeding to an early 
determination of its individual problems in a proceeding initiated in 
another manner.'' On March 4, 1941, the Commission considered the 
question of the KOB assignment and adopted the following minute with 
respect thereto: 

“Directed that any renewal of license for the operation of this 

station which may be granted for the period beginning March 

29, 1941, should specify the frequency 1030 ke with 10 kw power 

as proposed in Order of February 4, 1941, and that considera- 

tion of the question as to which frequency should be permanently 

assigned this station be deferred until an appropriate applica- 

tion presents that issue." 
KOB was informed of this action by letter dated March 18, 1941. Pur- 
suant to the above decision the KOB license was modified on March 29, 
1941, to specify the frequency 1030 kc, with power of 10 kw, unlimited 
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time, and since that date the KOB license has Specified those facilities, 
On March 22, 1941, KOB had filed an application for Special Service 
Authorization to permit operation on 1030 Ke, with power of 50 kw day, 
and 25 kw night, unlimited time. This application was granted on June 
3, 1941 and KOB operated with these facilities for a period of several 
months. 

Meanwhile in order to determine what frequency would be most 
suitable for the final assignment to KOB, a field strength recording 
program was undertaken by the Commission in March 1941. The pur- 
pose of the measurement program was to determine the relative signal 
intensities of a number of eastern clear channel stations in the service 
area of KOB. Before sufficient data could be collected, atmospheric 
Conditions necessitated suspension of the recording program. Such 
data as the Commission then had, however, indicated that KOB's serv- 
ice area on 770 kc would be more extensive than on 1030 kc. Accordingly 
on June 3, 1941, the Commission on its own motion modified KOB's 
Special Service Authorization to specify 770 kc in lieu of 1030 kc. 
Further measurements of WBZ and WJZ were made at Grand Island, 
Nebraska and Kingsville, Texas beginning in December 1941 and con- 
tinuing until the end of February 1942. Before conclusive results could 
be obtained, however, the measurement program was suspended because 
of the war. 

At the time of the modification of the KOB Special Service Authoriza- 
tion WJZ, a Class I-A station operating on 770 kc, with power of 50 kw, 
unlimited time, was licensed to the National Broadcasting Co. On October 
19, 1941 The National Broadcasting Company filed a petition in Opposition 
to the modified Special Service Authorization. This petition was denied 
by an order of the Commission dated November 25, 1941 and a petition 
for rehearing filed December 15, 1941, was similarly denied on January 
6, 1942. The reasons stated for the denial of these two petitions were: 
(1) that the operation of Station KOB on 770 ke was temporary, (2) that 
the Commission has the power under the Communications Act of 1934 
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to ascertain by actual operation on a temporary basis what facilities to 
be used by Station KOB on a regular basis would best serve public 


interest, convenience 
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and necessity; and (3) "that if and when any assignment on a regular 
basis is made to Albuquerque Broadcasting Company (KOB) which, in 
any way, agrieves or adversely affects petitioner's interests, petitioner 
will have twenty days from and after the effective date of any such action 
within which to file a petition for rehearing." 

As noted above the measurement program designed to ascertain 
the most satisfactory permanent assignment for KOB was interrupted 
by the war and KOB has continued to operate on 770 ke under extensions 
of Special Service Authorization until the present time. 

On March 3, 1944, KOB filed its above-entitled application for 
modification of construction permit and license to cover specifying 
regular operation on 770 ke with power of 50 kw, unlimited time. On 
March 28, 1944, these applications were designated for hearing and the 
hearing was later scheduled to begin on July 10, 1944. On June 22, 1944, 
WJZ petitioned for leave to intervene and this was granted on June 28, 
1944. On June 30, 1944, counsel for KOB and WJZ entered into an agree- 
ment as follows: 

1. That if Station KOB would consent to the continuance 

sought by WJZ, the latter would not protest, during 
the litigation, any further extension of Station KOB's 
special service authorization (on 770 kc) which the 
Commission should see fit to grant. 
. That in view of this, both parties would use their best 
’ efforts to avoid further delays. 
Pursuant to this agreement WJZ requested a ninety days’ continuance 
which was granted without opposition by KOB. 


[ 2404] 
459 

Thereafter numerous pleadings seeking enlargement of the issues 
and other relief were filed by both parties and several continuances were 
had. Hearing was finally commenced on January 2, 1945, and the record 
was Closed on January 12, 1945. One of the issues specified in the above 
proceeding was "to determine whether Section 3.25 of the Commission's 
Rules should be amended so as to permit the operation of Station KOB 
as proposed in application B5-MP-1738." 

On February 20, 1945, the Commission initiated the Clear Channel 
Hearing, Docket No. 6741, which placed in issue the appropriate classi- 
fication of all of the clear channels. A decision in Docket No. 6741 has 


not yet been issued. 


On March 23, 1945, WJZ filed a motion to postpone the decision 


in the KOB case pending the entry of a final order on the Clear Channel 
Hearing. In support of this motion WJZ asserted that no useful purpose 
would be served by the Commission in making a decision with respect 
to the 770 ke clear channel in advance of its determination with respect 
to the allocation and use of all clear channels in Docket No. 6741; that 
any order that the Commission might enter in the KOB case would in 
all probability be only a temporary expedient until the Order in Docket 
No. 6741 became final at which time the KOB matter might have to be 
considered de novo; and that if the KOB matter were decided prior to 
the entry of a final Order in Docket No. 6741, it would be entirely pos- 
sible that one or more of the parties might be compelled to undertake 
new construction which would not be in accord with the Commission's 
ultimate determination in Docket No. 6741. KOB filed an opposition to 
the foregoing motion on April 2, 1945. 


[ 2404] 
The Commission has never taken formal action on the above 
petition by WJZ to postpone decision in the KOB case. On August 9, 
1946, however, the Commission issued a Public Notice entitled, "State- 


ment of Procedure to be Followed by Commission in Connection with 
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Applications to Operate on I-A Channels" (1 RR 53:905; 11 FR 12232) 
which set forth the situation with respect to KOB's operation and pend- 
ing application and stated that the KOB application and all other applica- 
tions for operation on 770 ke or 1030 kc would be put in the pending files 
until after a decision in the Clear Channel Hearing. 

Meanwhile on October 29, 1945, WJZ without withdrawing its 
earlier motion to postpone decision, filed a petition requesting a prompt 
decision in the KOB case and on February 14, 1946 also filed a motion to 
dismiss the KOB applications. The motion to dismiss was denied on April 
3, 1946, and the petition for prompt decision was dismissed on May 24, 
1946. 

On February 17, 1948 and February 14, 1949, WJZ filed further 
petitions seeking in the alternative that the KOB application be denied 
or that the record be reopened for further hearing on enlarged issues. 
These petitions were denied by Memorandum Opinion and Order dated 
March 24, 1949 (4 RR 1419). On May 20, 1949, WJZ filed a further 
petition seeking dismissal of the KOB applications or a grant of the 
relief previously requested in its petitions filed October 29, 1945, 
February 17, 1948, and February 14, 1949. This petition was denied 
by Memorandum Opinion and Order on May 25, 1949 (4 RR 1422a). 

In the instant motion WJZ again requests the grant of the relief 
heretofore requested in its above-mentioned petitions of October 29, 
1945, February 17,/1948, February 14, 1949 and May 20, 1949. All of 
the prayers contained in the above petitions have twice previously been 
disposed of by the above-mentioned Memorandum Opinions and Orders 


of March 24, and May 25, 1949. WJZ has not put forward any new argu- 


ments in support of those requests and we consider that they should be 
again denied for the reasons previously assigned. 

Since the question of KOB's permanent assignment involves the 
classification of two important clear channels, 770 kc and 1030 ke, it 
cannot be determined until after a decision in the Clear Channel Hearing. 


The latter proceeding contemplates a possible reclassification of all of 
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the clear channels and cannot be decided piecemeal. In fact, WJZ itself 
has recognized and strongly argued that the solution of the KOB problem 
is subsidiary to and dependent upon a decision in the Clear Channel Hear- 


ing. 


Thus all that can be decided now is the question of how KOB should 


operate in the interim period until its permanent assignment can be 


determined. Upon consideration of all of the facts we are of the Opinion 
that the status quo should be maintained., A change in the KOB frequency, 
which could only be another temporary expedient, should not be undertaken 
in the absence of a compelling reason; and we find no such reason here. 
WJZ has suggested that KOB should return to the facilities specified in 
its license, 1030 kc with power of 10 kw. There is no question but that 
this would result in severe interference to WBZ and at least some loss 
of service to KOB. The Commission recognized in 1941 that KOB's 
assignment on 1030 kc was unsatisfactory and determined that it should 
be placed on 770 ke until a final solution of the problem was found. WJZ 
has advanced no satisfactory reason why this determination should be 
disturbed at this time. Moreover maintenance of the status quo would 

be in accord with the agreement freely entered into by WJZ in 1944. 
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We therefore deny WJZ's motion and grant KOB's application for 
extension of Special Service Authorization. The application requests an 
extension of Special Service Authorization for the next regular license 
period for Station KOB. On November 30, 1949, however, the KOB 
license was extended on a temporary basis until March 1, 1950, and 
in accordance with our Rules the Special Service Authorization cannot 
be extended for a longer period. 

Accordingly, IT IS ORDERED, This 14th day of December, 1949 
that the said motion of American Broadcasting Company, Inc., request- 
ing denial of the above-entitled application of Albuquerque Broadcasting 
Company for extension of Special Service Authorization and for other 
relief IS IN ALL RESPECTS DENIED; 
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IT IS FURTHER ORDERED, That the above-entitled application of 
Albuquerque Broadcasting Company for extension of Special Service 
Authorization for the operation of Station KOB, Albuquerque, New Mexico 
on the frequency 770 kc with power of 50 kw day and 25 kw night, unlimited 
time IS GRANTED in part and that said Special Service Authorization 
IS EXTENDED for the period ending 3 a.m., EST, March 1, 1950. 


FEDERAL COMMUNICATIONS COMMISSION 
T. J. Slowie 


Secretary 
Released: December 14, 1949 


[2444] FCC 52-1183 
80665 
(Corrected) 


MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Sterling not participating; 
Commissioner Webster dissenting. 


1. The Commission has before it: (1) The above-entitled applica- 


tions of Albuquerque Broadcasting Company, filed on February 3, 1944, 


for modification of construction permit and for license to cover con- 
struction permit, as modified, for operation on the frequency 770 ke, 
with power of 50,000 watts, unlimited time; (2) a petition filed July 14, 
1952 by Albuquerque Broadcasting Company for leave to amend the 
above-entitled applications, and (3) a petition filed June 17, 1952 by the 
American Broadcasting Company, Inc. requesting dismissal of the above- 
entitled applications and an opposition thereto filed June 30, 1952 by 
Albuquerque Broadcasting Company. 

2. Station KOB is regularly licensed on the frequency 1030 kc, 
with 10 kw power, unlimited time. In October 1941, KOB was operating 
on its assigned frequency but under a special service authorization per- 


mitting use of increased power. On October 14, 1941, the Commission, 
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on its own motion, granted KOB a six-month special service authoriza- 
tion to operate on 770 kc. The background and reasons for that action 
are described in detail in our Memorandum Opinion of December 14, 
1949 (5 Pike & Fischer, R.R. 1117) and will not be repeated here. 


[ 2445] 

3. KOB's special service authorization to operate on 770 kc was 
repeatedly extended for six-month periods. On August 23, 1949, Ameri- 
can Broadcasting Company, Inc., the licensee of Station WJZ, New York, 
New York, a station regularly licensed to operate on 770 kc, moved to 
deny a pending application for further extension of KOB's authority. : 
This motion was denied by the Commission on September 14, 1949, and 
on February 23, 1950 the Commission denied a similar motion directed 
at the next application of KOB for a further extension of its special 
service authorization. American Broadcasting Company appealed from 
these denials of its motions to the Court of Appeals for the District of 
Columbia Circuit, and the cases were consolidated by that Court for 
decision. On July 19, 1951 the Court reversed the orders of the Com- 
mission and remanded the case to the Commission for further proceed- 


ings not inconsistent with the Court's opinion. American Broadcasting 


Company, Inc. v. Federal Communications Commission, 191 F.2d 492. 


4. The Court of Appeals upheld the authority of the Commission 
to issue special service authorizations for limited periods but held 
that the continuance of KOB's special service authorization for the 
extended period here involved constituted a modification of the license 
of WJZ without affording the opportunity for hearing required by Section 
312(b) of the Communications Act. 2 Although the Court held that pre- 
longed continuation of the special service authorization was improper, 
it recognized that the complex problems facing the Commission in this 
matter might require some time to resolve. The Court stated (191 F. 
2d at 502): 


[2445] ee 

"Reversal, without more, will not meet the needs of this 
case. For KOB has been operating on the frequency of 
770 kilocycles for ten years. And there may be some 
doubt as to whether it can feasibly be returned to opera- 
tion on its licensed frequency of 1030 kilocycles, since 
station WBZ, Boston, withdrew opposition to that grant 
on the understanding that it was a temporary, stop-gap 
measure. Certainly KOB should not be forced off the 
air or unduly compelled to limit service. An immediate 
withdrawal of its special service authorizations might 
well produce 'that result. Accordingly, greater flexibility 
is necessary in disposing of this case. United States v. 
Morgan, 307 U.S. 183, 191 (1939); Addison v. Holly Hill 
Co., supra, at 621. We think the Commission should be 
given an opportunity to consider anew the difficult practical 
problem which confronts it. If appropriate proceedings are 
promptly begun and expeditiously carried forward, we would 
not regard it as inconsistent with our holding here if the 
Commission were to preserve the status quo for such 
reasonable period as may be necessary to make ‘a valid 


determination. . .with all deliberate speed.'" 


1 WJZ had protested the first grant of a special service authorization 
to KOB on 770 ke, and the first extension thereof, but did not appeal 
from the denials of these protests. 

2 


The relevant provisions of this Section are now contained in Section 
316. See Section 12, Communications Act Amendments, 1952. 
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5. The Commission has given careful study to all aspects of this 
problem. In connection with this study informal conferences have been 


held with the parties involved and written comments from the parties 
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have been received. In summary, the following suggestions have been 
made. KOB and WBZ urge that the above-entitled proceedings be 
removed from the pending file and completed. WJZ suggests that KOB 
be returned to operation on 1030 kc and that the licenses of both WBZ 
and KOB be modified to provide greater mutual protection, 

6. We have thus far been unable to find, and the parties have not 
suggested, any course of further action which, in our judgment, offers 
greater promise of an early and acceptable permanent solution than to 
complete the proceedings on the above-entitled applications. A hearing 
has already been held on these applications and an extensive record 
made. Of course, it cannot properly be determined in advance of a 
formal decision arrived at by appropriate procedures that the record 
in this case provides a basis for a satisfactory permanent assignment 
for KOB. We believe, however, that we should, with due regard for the 
rights of all persons, attempt to reach a solution of this matter by dis- 
posing of a pending proceeding. We have carefully reconsidered our 
prior determination that no attempt should be made to reach a decision 


in this case in advance of a decision in the Clear Channel Hearing. 3 


We are of the opinion, in view of the special circumstances surrounding 
this case, which have been discussed at length in earlier opinions, that 
the pendency of the Clear Channel Hearing does not necessarily preclude 
action on the above-entitled applications. We have, therefore, decided to 
remove this proceeding from the pending file and to proceed as expedi- 
tiously as possible to issue a Proposed Decision, following which, of 
course, the parties will have opportunity to file exceptions and to make 
oral argument, 

7. The above-mentioned petition by Albuquerque Broadcasting 
Company requests leave to amend the above-entitled applications to 
show a recent transfer of 100 per cent of the control of Albuquerque 
Broadcasting Company from T. M. Pepperday to Time, Incorporated 
and Wayne Coy. This transfer also provides the basis for the petition 
of American Broadcasting Company, Inc. for dismissal of the above- 
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entitled applications. It is the position of American Broadcasting Company, 
Inc. that applications cannot be assigned or transferred and that persons 
who purchase the stock of an existing licensee cannot acquire any pro- 
cedural or substantive rights which the licensee may enjoy by reason of 
previously filed applications. American Broadcasting Company, Inc. 
asserts that the above-entitled applications should be dismissed and the 
new transferors required to file anew. In support of this position, 
American Broadcasting Company, Inc. cites orders entered by the Com- 
mission in the case of Thomas L. Lee Enterprises, Inc. d/b as Don Lee 
Broadcasting System, Docket No. 7281, File No. BPCT-22 and in the 
Philadelphia FM Hearing, Docket 7640 et al. 


: On August 9, 1946 the Commission issued a public notice ''State- 
ment of Procedure to be Followed by Commission in Connection with 
Applications to Operate on 1-A Channels" (11 F.R. 12232, 1 Pike & 
Fischer, R.R. 53:905), stating that the KOB application and all other 
applications for operation on 770 or 1030 kc would be placed in the 
pending files, pending a decision in the clear channel hearing. 
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8. In support of its petition for leave to amend and in opposition 


to the petition for dismissal, Albuquerque Broadcasting Company points 
out that the issues upon which the above-entitled applications were heard 
were exclusively of an engineering character and did not include issues 
with reference to the legal, financial, technical or other qualifications of 
the applicant and that American Broadcasting Company, Inc. does not 
attack the qualifications of KOB under the new ownership and does not 
contend that it is entitled to a hearing with these qualifications in issue. 
9. A substantially identical situation was recently considered by 
the Commission inthe case of Independent Broadcasting Company (KIOA), 
Des Moines, Iowa, Docket No. 9338, File No. BP-7005, 6 RR 1390. In 
that case we held that a change in ownership of a licensee and applicant, 
did not require the dismissal of an application which had been heard upon 
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engineering issues only. We, here, reaffirm that holding. The orders 
cited by American Broadcasting Company, Inc. were entered in entirely 
different situations, In the Philadelphia FM case, qualifications and 

other matters were in issue. To permit an amendment to change owner- 
ship in that case would have required reopening of the record and an 
extensive further hearing to the prejudice of competing applicants. In 

the Don Lee case, the change in ownership was only one of several reasons 
given for dismissing the application. 


10. As a second reason for dismissal of the above-entitled applica- 


tions, American Broadcasting Company, Inc. points to the fact that the 


hearing in this case was held in 1945 and asserts that the record is 
stale and that a completely new hearing would be required to permit a 
determination on the above-entitled applications. The mere passage of 
time does not necessarily render a record stale. The question of whether 
the record in this case is adequate is one of the questions which we must, 
and will, consider in connection with the Proposed Decision which we will 
issue. 

Accordingly, IT IS ORDERED, This 30th day of September 1952, 
That petition of Albuquerque Broadcasting Company for leave to amend 
the above-entitled applications IS GRANTED and that the amendment 
accompanying said petition IS ACCEPTED, 

IT IS FURTHER ORDERED, That the petition of American Broad- 
casting Company, Inc. for dismissal of the above-entitled applications 
IS DENIED: 

IT IS FURTHER ORDERED, That the above-entitled proceeding 
IS REMOVED FROM THE PENDING FILE for consideration and the 
adoption of a Proposed Decision. 


FEDERAL COMMUNICATIONS COMMISSION* 


T. J. Slowie 
Secretary 
Released: October 1, 1952 
*See attached dissent of Commissioner Webster 


[2448] 


468 


[ 2448] 
DISSENTING OPINION OF COMMISSIONER WEBSTER 

I cannot agree with the majority's decision to continue the special 
service authorization of Station KOB on 770 kilocycles while the Com- 
mission works toward a piecemeal decision in the clear channel pro- 
ceedings. 

It appears to me that the most feasible solution to the KOB problem 
is to return the station immediately to its regularly licensed assignment 
of 1030 kilocycles (which is a frequency assigned to KOB consistent with 
the Rules) together with authority to continue operation on 770 ke for a 


period necessary to make arrangements for the change. 


[2544] FCC 52-1416 
82560 
MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Webster dissenting and issuing a 
dissenting opinion. 


1. The Commission has before it a petition filed October 21, 1952 
pursuant to Sections 309(c) and 405 of the Communications Act of 1934, 
as amended, by American Broadcasting Company, Inc., licensee of Sta- 
tion WJZ, New York, New York, directed against the Commission's actions 
of September 30, 1952, removing from the pending file for prompt consid- 
eration and action, the above-entitled applications of Albuquerque Broad- 
casting Company (KOB) for construction permit and license for regular 
operation on 770 ke and granting the above-entitled application of KOB 
for Special Service Authorization for a period of six months or until 
thirty days after the issuance of a final decision on the above-entitled 
applications for regular operation on 770 kc, whichever is sooner. The 
petition requests the following: (1) that the 6 months’ extension of the 
SSA on 770 ke be set aside; (2) that KOB be ordered forthwith to return 
to its licensed frequency of 1030 kc (with such extension for 48 hours on 
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770 Ke as may be needed to adjust KOB's transmitter); (3) that the 
770 ke record compiled in 1945 be dismissed or returned to the pend- 
ing file to await a decision in the Clear Channel proceeding; and (4) that 
KOB and WBZ be ordered to show cause why they should not afford each 
other substantial protection on 1030 ke in accordance with suggestions 
previously outlined by WJZ. 


[ 2545] 

2. The long history of the KOB license status and application 
has been detailed in previous Memorandum Opinions in the above-entitled 
proceedings and need not be repeated here. Petitioner, in support of the 
instant petition, alleges that the operation of KOB under its special serv- 
ice authorization results in objectionable interference to Station WJ Z; 
that the result of the Commission's actions will be to continue the opera- 
tion of KOB on 770 ke for an extended period of time; that the record 
made in the hearing on the above-entitled,applications of KOB for regular 
operation on 770 kc is now outdated "through lapse of time, intervening 
court decisions, and change of circumstances" and could not support a 
decision favorable to KOB; and that the Commission's actions of Septem- 
ber 30, 1952 are inconsistent with the decision of the United States Court 
of Appeals for the District of Columbia Circuit in American Broadcasting 


Company, Inc. v. Federal Communications Commission, 191 F.2d 492. 


The petition also includes specific factual allegations in support of the 
foregoing which need not be detailed here. 
3. Section 309(c) of the Communications Act of 1934, as amended, 


provides in part as follows: 


"When any instrument of authorization is granted by the 
Commission without a hearing as provided in subsection (a) 
hereof, such grant shall remain subject to protest as here- 
inafter provided for a period of thirty days. During such 
thirty-day period any party in interest may file a protest 
under oath directed to such grant and request a hearing on 
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said application so granted. Any protest so filed shall 
contain such allegations of fact as will show the protest- 
ant to be a party in interest and shall specify with parti- 
cularity the facts, matters, and things relied upon, but 
shall not include issues or allegations phrased generally. 
The Commission shall, within fifteen days from the date 
of the filing of such protest, enter findings as to whether 
such protest meets the foregoing requirements and if it so 
finds the application involved shall be set for hearing upon 
the issues set forth in said protest, together with such 
further specific issues, if any, as may be prescribed by 
the Commission. . ." 
Upon consideration of the instant petition we find that it meets the 
specified requirements. We are, therefore, designating the above- 


entitled application for extension of Special Service Authorization 


for hearing. We note that petitioner has not set forth any issues upon 
which it wishes the application to be heard. We hereinafter specify 
those issues which we consider necessary and appropriate. 


[ 2546] 
4. Section 309(c) further provides: 


", . . The hearing and determination of cases arising 
under this subsection shall be expedited by the Commission 
and pending hearing and decision the effective date of the 
Commission's action to which protest is made shall be 
postponed to the effective date of the Commission's deci- 
sion after hearing, unless the authorization involved is 
necessary to the maintenance or conduct of an existing 
service, in which event the Commission shall authorize 

the applicant to utilize the facilities or authorization in 


question pending the Commission's decision after hearing." 
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The Special Service Authorization held by KOB is necessary to the 
maintenance of a service which that station has been providing its 
listeners since October of 1941. An alternative operation appears 
open to KOB under its license for 1030 kc. The service which KOB 
could provide under that license, however, would differ substantially 
in coverage from that which it provides on 770 kc. We find that KOB's 
Special Service Authorization is necessary to the maintenance and 
conduct of an existing service and we are authorizing KOB to continue 
its operation on 770 ke pending a decision after hearing on its applica- 
tion for extension, 

5. In so far as the instant petition is directed against our 
Memorandum Opinion and Order of September 30, 1952, we are unable 
to see how petitioner is aggrieved by a mere announcement of our 
intention to adopt a Proposed Decision on the applications of KOB for 
regular operation on 770 kc. When and if a decision is released pro- 
posing action which is contrary to petitioner's interests, petitioner will 
have opportunity by way of exceptions and oral argument to present 
whatever objections it may have. For this reason and for the further 
reasons previously stated in our Memorandum Opinion and Order of 
September 30, 1952, we are of the opinion that the instant petition 
should, except to the extent set forth above, be denied. 

Accordingly, IT IS ORDERED, this third day of November 1952, 
that the above-entitled application of Albuquerque Broadcasting Company 
for extension of Special Service Authorization (BSSA-275) IS DESIGNATED 
FOR HEARING commencing at 10:00 a.m., December 10, 1952, at Wash- 
ington, D.C. upon the following issues: 

(1) To determine the areas and populations which may be 

expected to receive service from the operation of Sta- 
tion KOB as proposed on 770 kc, with a power of 25 kw 
nighttime, 50 kw daytime and the availability of other 
primary and secondary service to such areas and popu- 


lations. 


[2546] 


472 


(2) To determine the areas and populations which may be 
expected to receive service from the operation of Sta- 
tion KOB in accordance with the term of its license on 
1030 ke and the availability of other primary and second- 
ary service to such areas and populations. 


[ 2547] 
To determine the nature of and the extent to which the 
operation of Station KOB as proposed would involve 
objectionable interference with Station WJZ, New York, 
New York, the areas and populations affected thereby, 
and the availability of other primary and secondary 
service to such areas and populations. 


To determine the nature of and the extent to which the 
operation of Station KOB in accordance with the terms 
of its license on 1030 kc would involve objectionable 
interference with Station WBZ, Boston, Massachusetts, 
the areas and populations affected thereby, and the 
availability of other primary and secondary service to 
such areas and populations. 


To determine whether pending a final decision on the 
above-entitled applications of Albuquerque Broadcast- 
ing Company for regular operation on 770 kc (Dockets 
Nos. 6584 and 6585), the public interest would be better 
served by continued operation of KOB as proposed on 
770 kc or by directing KOB to return to its licensed 
facilities of 1030 kc. 


IT IS FURTHER ORDERED, That American Broadcasting Company, 
Inc., licensee of Station WJZ, New York, New York, is made a party to 


the above hearing; 
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IT IS FURTHER ORDERED, That Westinghouse Radio Stations, 
Inc., license of Station WBZ, Boston, Massachusetts, is made a party 
to the above hearing; 

IT IS FURTHER ORDERED, That the Hearing Examiner to be 
assigned to this proceeding shall conduct the hearing and issue his 
Initial Decision as expeditiously as possible; 

IT IS FURTHER ORDERED, That pending a Final Decision in this 
proceeding Albuquerque Broadcasting Company IS AUTHORIZED TO 
OPERATE STATION KOB with the facilities specified in the Special 
Service Authorization heretofore issued pursuant to the Commission's 
Order of September 30, 1952; 

IT IS FURTHER ORDERED, That the said petition filed October 
21, 1952 by American Broadcasting Company, Inc. IS IN ALL OTHER 
RESPECTS DENIED. 


FEDERAL COMMUNICATIONS COMMISSION * 


T. J. Slowie 
Secretary 


Released: November 6, 1952 
*See Commissioner Webster's dissenting opinion attached. 


[ 2548] 
DISSENTING OPINION OF COMMISSIONER WEBSTER 
For the reasons previously stated in the Memorandum Opinion 
and Order adopted September 30, 1952 (FCC 52-1183) I dissent to that 


part of the order which authorizes KOB to continue operation on 770 


ke pending determination of the hearing ordered by the Commission. 


[2550] 
[Rec'd November 23, 1953] 
PETITION TO EXPAND ISSUES AND REOPEN RECORD 


On December 10, 1952, American Broadcasting-Paramount The- 


atres, Inc. (formerly American Broadcasting Company) filed a motion 


to clarify, change and enlarge the issues in Docket No. 10, 336 in re 
application of Albuquerque Broadcasting Company (KOB), Albuquerque, 
New Mexico, for extension of special service authorization, in the fol- 
lowing respects, among others: 

(a) Operation of KOB on 1030 kc, 50 kw DA-N. 


(b) Overlap of Secondary services of Westinghouse 
stations, including particularly the recently 
authorized WOWO, Fort Wayne, Indiana, station. 


(c) Other clear channel frequencies which might be 
used by KOB in the event KOB is not returned to 
1030 ke. 


The expansion of issues, in the respects requested, was opposed 
by the Broadcast Bureau on the ground that the enlarged issues would be 
inconsistent with the nature of a proceeding designed to accomplish an 
interim solution. In denying the motion, the Commission 


[2551 ] 
by Memorandum Opinion and Order released January 19, 1953, likewise 
observed that the requested relief was inappropriate in a temporary 
assignment proceeding. 

At the oral argument in Docket No. 10, 336 held November 9, 1953, 
similar expressions of viewpoint were made by the Chairman of the 
Commission and Counsel for its Broadcast Bureau. 

Notwithstanding the denial of the motion, American Broadcasting 
-Paramount Theatres, Inc. made an offer of proof on the above matter 
plus an offer of proof on pertinent economic and social matters, includ- 


ing program duplication, at the hearing in Docket No. 10,336. Similar 
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data was also presented in the conferences of parties held in the sum- 
mer and fall of 1951. 

Without prejudice to the basic position that the SSA operation of 
KOB on 770 kc should be forthwith terminated and KOB forthwith re- 
turned to its license assignment on 1030 kc, and without prejudice to 
the position heretofore asserted that the record in Docket Nos. 6584 and 
6585 is inadequate to support other than a denial of KOB's application 
for licensed operation on 770 kc, but to preclude any assertion that 
American Broadcasting-Paramount Theatres, Inc. has not formally 
requested in Dockets 6584 and 6585 the opportunity to present the evi- 
dence summarized in the offer of proof made in Docket No. 10, 336, it 
is respectfully requested that the issues in Dockets 6584 and 6585 be 
expanded and that the record be reopened to permit the taking of evi- 
dence on matters covered in the said offer of proof. 
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This pleading is designed to remove any technical question that 
may be raised as to whether the relief asked has been formally request- 
ed. Good cause therefore exists for its submission at this date. 

Respectfully submitted, 


AMERICAN BROADCASTING-PARAMOUNT THEATRES, 
INC. 


/s/ James A. McKenna, Jr. * * * 
November 23, 1953 


[Certificate of Service] 
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aul 
[Adopted May 26, 1955] anes FCC 55-624 
19655 
MEMORANDUM OPINION AND ORDER 

By the Commission: Commissioner Hennock not participating. 

1. The Commission has before it: (1) The above-entitled appli- 
cations of Albuquerque Broadcasting Company, filed on February 3, 
1944 for modification of construction permit and for licensee to cover 
construction permit, as modified, for operation on the frequency 770kc, 
with power of 50, 000 watts, unlimited time; (2) a petition filed November 
23, 1953 by American Broadcasting-Paramount Theatres, Inc. (formerly 
American Broadcasting Company) to "Expand Issues and Reopen Record"; 
and (3) a motion filed May 10, 1954 by American Broadcasting-Paramount 
Theatres, Inc. to substitute it for American Broadcasting Company, 
Inc., as a party in the instant proceeding, The matters presented to 
us by these applications, petitions and motions involve questions of a 
fundamental nature in view of the basic provisions of the Commission's 
Rules and Regulations governing the allocation of frequencies for stan- 
dard broadcast stations. Their complexity is indicated by the many 
conflicting proposals which have been presented in the course of this 
proceeding by the parties involved and the long period of time during 
which this proceeding has been before us. Upon careful review of the 
record in this proceeding and the numerous proposals that have been 
submitted by the parties involved, together with the determinations 
made by the Circuit Court of Appeals, District of Columbia Circuit, in 


American Broadcasting Company, Inc. v. Federal Communications 
Commission, 191 F 2d 492, upon aspects of the proceeding which have 
been presented for court review, we have decided upon the course of 
action provided for below which, in our view, is best designed to bring 
this proceeding to the stage of final disposition. 

2. Station KOB is regularly licensed on the frequency 1030 kc, 


with 10kw power, unlimited time. In October 1941 KOB was operating 
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on its assigned 
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frequency but under a Special Service Authorization permitting use of 


increased power. On October 14, 1941, the Commission on its own 
motion, granted KOB a six-month Special Service Authorization to op- 
erate on 770kc. The background and reasons for that action are described 
in detail in our Memorandum Opinions of December 14, 1949 and Sep- 
tember 30, 1952 (5. RR 1117; 8RR 346 respectively) and will not be re- 
peated here. The September 30, 1952 Order removed the above-entitled 
KOB application from the "pending file for consideration and the adoption 
of a Proposed Decision". However, the Commission in its September 
30, 1952 Order was aware of the age of the record in this proceeding 
and saved this question for later consideration as it stated "The mere 
passage of time does not necessarily render a record stale. The ques- 
tion of whether the record in this case is adequate is one of the questions 
which we must and will, consider in connection with the Proposed Deci- 
sion which we will issue." 

8. Upon review of the record of this proceeding together with the 
pleadings filed by the parties involved, we have become convinced that 
in order to arrive at a decision best designed to serve the public inter- 
est the hearing issues must be enlarged in order to permit the receipt 
of additional evidence with respect to possible KOB operation on 770 or 
1030 kilocycles. This necessity for such enlargement of the issues, 
discussed further in paragraph 6 below, together with the need for cur- 
rent evidence in the record concerning the radio service being received 
in the areas affected, see paragraph 8 below, is responsible in large 
part for our view that the record should be reopened for further data. 

In addition, since the closing of the record in this proceeding, the Com- 
mission has adopted many changes in the Engineering Standards which 
substantially affect the present evidence of record. For this reason, 
also, we believe the record should be reopened for further data. Such 
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changes include (1) new methods of computing ground wave signal atten- 
uation; (2) new adjacent channel ratios of desired to undesired Signal; 
(3) the adoption of a new Soil conductivity map; and (4) elimination of 
skywave measurements. The last mentioned change — elimination of 
skywave measurements — renders irrelevant a substantial portion of 


the instant record and, more important, would simplify the presentation 


of new coverage and interference data. Naturally, all evidence of record 
that is unaffected by the change in engineering and other pertinent con- 
siderations, or, by the time that has elapsed since the record was 
closed, is competent evidence and need not be resubmitted, 
4. The issues of this proceeding as they read at present are as. 
follows: 
1. To determine the areas and populations which would 
receive primary as well as secondary services from 
Station KOB operating with either 10kw or 50kw on 1030ke, 
as well as what other broadcast services are available to 
those areas and populations, 
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To determine the areas and populations which receive pri- 
mary as well as secondary service from Station KOB oper- 
ating with 25 kw — 50kw LS on 770 ke as well as what other 
broadcast services are available to those areas and popula- 
tions. 
To determine the areas and populations which would receive 
primary as well as secondary service from Station KOB 
operating with 50 kw on 770kc as well as what other broad- 
cast services are available to those areas and populations. 
To determine the areas and populations which would be pre- 
vented from receiving primary or secondary service parti- 
cularly from Station WBZ should Station KOB operate with 
either 10kw or 50kw on 1030kc, as well as what other broad- 
cast services are available to those areas and populations. 
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5. 
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To determine the areas and populations which are prevented 
from receiving primary or secondary service particularly 
from Station WABC (formerly WJZ) as the result of Station 
KOB operating with 25kw — 50kw-LS on 770kc, as well as 
what other broadcasting services are available to those 
areas and populations. 

To determine the areas and populations which would be pre- 
vented from receiving primary or secondary service parti- 
cularly from Station WABC should Station KOB operate with 
50kw on 770kce as well as what other broadcast services are 
available to those areas and populations. 

To determine whether Section 3.25 of the Commission's 
Rules should be amended so as to permit the operation of 
Station KOB as proposed in Application BMP-1738. 

To determine whether the granting of these applications 
would tend toward a fair, efficient and equitable distribution 
of radio service as contemplated by Section 307 (b) of the 
Communications Act of 1934, as amended. 

To determine the directional antenna patterns that Stations 
KOB and WABC operating on 770kce with 50kw could use, 
each protecting the service of the other as a Class I-B 
station in accordance with the Commission's Rules, Regula- 
tions and Standards. 
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To determine what areas and populations would receive 


primary as well as secondary service from Stations KOB 
and WABC each operating on 770kc with 50kw power employ- 
ing a directional antenna designed to protect the service of 
the other as a Class I-B Station and which other service is 


presently available to those areas and populations. 


5. In the above-mentioned WABC petition to "Expand Issues and 
Reopen Record", WABC seeks to include issues relative to the following: 
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Operation of KOB on 1030kc, 50kw, DA-N. 
Overlap of secondary services of Westinghouse Stations, 
including particularly the recently authorized Wwowo, 
Fort Wayne, Indiana station. 
(c) Other clear channel frequencies which might be used 
by KOB in the event KOB is not returned to 1030 ke. 
In the same petition WABC also requests other issues to permit the tak- 
ing of evidence on matters covered in an offer of proof WABC made in 
Docket No. 10336 involving KOB's application for extension of Special 
Service Authorization to permit continued operation of KOB on 770 kilo- 
cycles, File No. BSSA-275. The offer of proof included "social and 
economic findings; supplemental engineering findings; and program find- 
ings". The social and economic findings are related to network operations 
of the American Broadcasting Company, viza viz, the Columbia Broad- 
casting System and the National Broadcasting Company and highlight the 
key role of Station WABC as the flagship station of the American Broad- 
casting Company and the general desirability of permitting the American 
Broadcasting Company to develop into a strong and competitive network. 
The supplemental engineering findings consider the possibility of KOB 
operation on other clear channels and the program findings relate to 
the network affiliations of a number of clear channel stations which WABC 
contends could share their respective channels with KOB. WABC also 
contends that since the record was closed in the instant proceeding, the 
Court of Appeals, District of Columbia Circuit in the Lubbock (85 App. 
D.C. 48), Easton (87 App. D.C. 344), and Democrat Printing (91 App. 
D.C. 72) cases has made it clear that other program service in the area 
which an existing licensee will lose service is a factor of prime impor- 
tance in proceedings of the nature involved herein. 
6. The frequency 1030kc is historically involved in this matter, 
it having been the original frequency assignment of KOB following the 
frequency shifts required by the 1937 North American Regional Broad- 


casting Agreement 2/ and it is the frequency specified in the license held 
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by KOB ever 


1/ See the Commission's Memorandum Opinion and Order of December 
14, 1949 (5 RR 1717). 
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since March, 1941.' Its full consideration as a possible assignment is 


obviously warranted. Although the outstanding KOB license for 1030kc 
operation contemplates classification of Station KOB as a Class II sta- 
tion protecting WBZ, full consideration of KOB operation on the 1030 
kilocycle channel warrants consideration of the possibility of establish- 


ing KOB's classification as I-B with appropriate higher protection from 


Station WBZ. Further, the original issues of this proceeding include 
issues as to the joint use of 770kc by Stations WABC and KOB with each 
protecting the other as Class I-B stations. A fair comparison of the 
relative merits of KOB operating on 770kc and 1030kc can only be made 
on comparable issues and accordingly that portion of WABC's petition 
which seeks inclusion of issues relating to such consideration is granted. 
Also to be complete, the record should include evidence as to KOB op- 
erating as a Class II station — the classification contemplated by KOB's 
outstanding license. Thus hereinbelow, the Commission is adopting 
issues to adduce information as to possible operation of KOB designed 
to fully protect Stations WABC and WBZ as Class I-B stations. 

7. In support of its request for an issue to investigate possible 
KOB operation on other clear channel frequencies, WABC contends that 
consideration of these other frequencies is not only fair and equitable but 
is essential in finding the best possible solution to the question of a per- 
manent assignment for KOB. The Commission has recognized for some 
time the merit of this contention and the general relationship between 
the question of permanent assignment for KOB and the "Clear Channel" 
proceeding (Docket No. 6741) which is basically concerned with the 
optimum usage of 24 I-A clear channels and 22 I-B clear channels. In 


fact the Commission on August 9, 1946 adopted an Order placing the sub- 
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ject KOB applications in the pending file until after a final decision was 
rendered in the Clear Channel hearing (1 RR 53:905). The delay of the 


instant proceeding occasioned by the Commission's action in tying the 
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subject KOB proceeding to the Clear Channel hearing is an integral part 
of the history and record of this case. It was not until the Court of 
Appeals, District of Columbia Circuit, ruled that separate consideration 
of the subject KOB problem was required, did the Commission remove 
the KOB application from the pending file for further consideration. To 
consider, as WABC suggests, the possible use of other clear channels 
clearly brings up anew the issue of including a miniature Clear Channel 
hearing within the subject KOB proceeding. In the Commission's opinion, 
consideration of other clear channels in this matter is clearly a reattach- 
ment of the subject proceeding to the voluminous and complex Clear 
Channel hearing, and the only hope for solution of the KOB problem, 
short of a Simultaneous decision in the Clear Channel proceeding, re- 
quires the Commission to restrict its consideration to the two frequencies 
which have been directly involved since the problem first arose in 1941. 
Whatever equities there are for considering other clear channels, and 
there are some, they are dwarfed by the compelling need for the earliest 
termination of this proceeding possible, consistent with a fair and judi- 
cious hearing and decision. Accordingly, WABC's issue to investigate 


the possible use by KOB of other clear channels must be denied. 
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8. With respect to WABC's request for issues relating to network 


operations and programming in general, it is not clear just what type of 
issues WABC desires. A broad programming issue going to the indivi- 
dual program service being rendered by the hundreds of stations serving 
all or portions of the areas concerned would encumber the record with 

a staggering amount of evidence of questionable value. Certainly the 
public interest would not be served by including issues permitting or 


encouraging the introduction of such evidence. Also, the Commission 
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has repeatedly reaffirmed its finding that operation of all three stations 
directly concerned is in the public interest. Therefore the basic prob- 
lem presented by the subject KOB applications is the technical solution 
to the problem of simultaneous operation of all three stations. Thus 
the matter is primarily an allocation problem and therefore must be 
primarily concerned with the engineering consideration pertinent to the 
best possible utilization of the frequencies and facilities involved. This 
does not necessarily imply, however, that due consideration cannot or 
should not be given to the programming involved, or that such informa- 
tion, kept within bounds, could not be pertinent and helpful in reaching a 
decision in this matter. Thus information as to the number of stations 
and their classification and network affiliations - especially the clear 
channel stations - providing service to all or part of the potential pri- 
mary and secondary service areas of Stations KOB, WABC and WBZ 
warrants consideration. Accordingly, the Commission hereinafter is 
adopting issues designed to elicit such information as well as informa- 
tion concerning the existing programming of Stations KOB, WABC and 
WBZ. The particular weight that such information may have in our ul- 
timate decision must, of course, depend upon a complete review of the 
record at the time of our decision. 

9. In support of its request for an issue relating to the overlap 
of service areas of ''Westinghouse" stations, WABC relies primarily on 
the fact that on March 26, 1953 the Commission granted Westinghouse 
Radio Stations, Inc., licensee of Station WOWO, Fort Wayne, Indiana, 

a construction permit to increase the nighttime power of Station WOWO 
from 10 kilowatts to 50 kilowatts, using a directional antenna. To the 
extent that this newly authorized WOWO operation and other ''Westing- 
house" stations serve areas that may lose service from WBZ because of 
any subsequent operation of KOB on 1030 kilocycles, WABC's request 
for an issue to determine such evidence is germaine to the basic issues 
of this proceeding and such an issue is adopted below. 

10. The WAEC motion to substitute parties is a proper one be- 
cause the ownership of Station WABC has changed in the interim and 
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this motion is granted below. 

11. The Examiner who presided at the original hearing is no 
longer with the Commission. Therefore, another examiner will conduct 
the further hearing. Upon conclusion of the further hearing, the Exam- 
iner will allow the parties an appropriate period for the filing of proposed 
findings and conclusions and will then issue an Initial Decision. The 
Initial Decision, will, of course, take into consideration the evidence 
adduced in the previous hearing. However, in view of the Commission's 


Report and Order 
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of March 11, 1954, eliminating skywave measurements (10 RR 1562), 
all evidence based on skywave measurements in the instant proceeding 
should be disregarded. By the same token all coverage and interference 
data necessary for a determination of issues involved herein should be 
determined on the basis of the present Rules and Standards of Good 
Engineering Practice. 

12. Following the issuance of an Initial Decision, opportunity will 
be given to all parties to except to all parts of the Initial Decision; oral 
argument will then be scheduled on the exceptions. 

13. We believe the action here taken to reopen the record is 
necessitated by the present state of the record. In view of the history of 
this case the Commission will take all steps possible to expedite action 
in this proceeding. The Examiner is directed to make every appropriate 
effort to expedite the proceeding. 

14. In view of the foregoing, IT IS ORDERED that the above- 
described WABC petition to Expand Issues and Reopen Record IS GRANTED 
to the extent indicated in the body of this Opinion; and in all other respects 
it IS DENIED; 

IT IS FURTHER ORDERED that WABC's motion to substitute the 
American Broadcasting-Paramount Theatres, Inc. for American Broad- 


casting Company, Inc. as a party in the instant proceeding IS GRANTED; 
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IT IS FURTHER ORDERED, that the record in the above-entitled 
proceeding IS REOPENED to bring up to date the present evidence of 
record on the existing issues and to adduce evidence on the following 
additional issues: 
11. To determine the directional antenna patterns that Stations 
KOB and WBZ operating on 1030kc with 50kw could use, each 
protecting the service of the other as a Class I-B station in 
accordance with the Commission's Rules, Regulations and 
Standards. 
To determine what areas and populations would receive 
primary as well as secondary service from Stations KOB 
and WBZ each operating on 1030ke with 50kw power employ- 
ing a directional antenna designed to protect the service of 
the other as a Class I-B station and what other service is 
presently available to those areas and populations. 
To determine the directional antenna patterns that Station 
KOB could use respectively, operating on 770kc or 1030kc 
with 50kw, to protect the existing operation of Station WABC 


or Station WBZ as a Class I-B station in accordance with the 


Commission's Rules, Regulations and Standards. 
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To determine the areas and populations which would receive 
secondary service from the existing operation of Station 
WAEC or Station WBZ respectively, if afforded protection 
from interference as a Class I-B station in accordance with 
the Commission's Rules, Regulations and Standards. 
To determine the areas and populations which would receive 
service from Station KOB operating with 50kw on 770kc or 
1030kc respectively, employing a directional antenna designed 
to protect the existing operation of Station WABC or Station 
WBZ as a Class I-B station in accordance with the Commis- 


sion's Rules, Regulations and Standards. 
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To determine the areas and populations to be gained or lost 
if KOB operated in the manner described in Issue 13 as 
opposed to operation in the manner described in Issues 9 
and 11 as well as what other broadcast services are avail- 
able to those areas. 
To determine the nature and character of program service 
now being rendered by Stations KOB, WABC and WBZ. 
To determine the extent to which the present secondary ser- 
vice area of Station WBZ may be affected by the simultan- 
eous operation of Stations WBZ and KOB as contemplated 
by Issues 1, 4, 12, 14 and 15 and the extent to which such 
areas receive service from other standard broadcast sta- 
tions operated by Westinghouse Radio Stations, Inc. 
To determine the classification and network affiliation of 
standard broadcast stations serving all or part of the ser- 
vice areas established in Issues 1, 2, 3, 4, 5, 6, 10, 12, 
14, 16 and 18. 

IT IS FURTHER ORDERED that the Examiner, to be designated 
in a subsequent order, IS DIRECTED to make every effort, consonant 
with a fair and thorough hearing, to expedite the proceeding and to issue 
an initial decision as promptly as possible. 

IT IS FURTHER ORDERED that the Westinghouse Broadcasting 
Company, Inc., licensee of Station WBZ, Boston, Massachusetts, IS 
MADE a party to the proceeding. 

FEDERAL COMMUNICATIONS COMMISSION 
/s/ Mary Jane Morris, Secretary 


Adopted: May 26, 1955 
Released: May 27, 1955 
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[Rec'd June 17, 1955] 


PETITION FOR REHEARING, FOR WAIVER AND 
MOTION FOR CHANGE OF ISSUES 


Pursuant to 8405 of the Communications Act, Westinghouse 
Broadcasting Company, Inc. (hereinafter called Westinghouse), licensee 
of standard broadcast station WBZ, Boston, Massachusetts, requests 


the Commission to reconsider, revise and/or reverse, in the manner 


hereinafter described, paragraphs 8, 9 and 11 of its Memorandum 
Opinion and Order adopted May 26, 1955. 

Pursuant to 81.701 of the Commission's Rules, Westinghouse re- 
quests the Commission to waive Section 81:30 of its Rules to the extent 
necessary to permit Westinghouse to introduce evidence of the effect of 
the salt water path between WBZ and KOB on the intensity of WBZ trans- 
missions. | 

Pursuant to 81.389 of the Commission's Rules, Westinghouse re- 
quests that the Commission change Issues 1, 4, 11, 12, 13, 15, 16, 18 
and 19, as set forth in its Memorandum Opinion and Order adopted May 


26, 1955, in the manner hereinafter described. 


[2595 ] 

A. Rehearing on Paragraphs 8, 9 and 11 

(1) Paragraph 8 

The Commission observed in paragraph 8 of its Memorandum 
Opinion and Order that "the public interest would not be served by in- 
cluding issues permitting or encouraging the introduction" of evidence 
of the individual program service rendered by hundreds of stations serv- 
ing all or portions of the areas concerned in this proceeding. That ob- 
servation is inconsistent with the Commission's conclusion in paragraph 
8 of its Memorandum Opinion and Order that "information as to. .. 
network affiliations (of such stations). . . warrants consideration". 


The determination of network affiliation, contemplated by Issue 19, 
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could only be for the purpose of showing the extent of duplicate program 


service received within the service area of a station. 

By including an issue designed to elicit that information the Com- 
mission has determined before the proceeding has commenced that any 
conclusions under that issue could be determinative. Evidence of network 
affiliations, standing alone, can be given no weight. Any station may 
change its network affiliation (or become an independent) at the expiration 
of its network contract. Should that change occur after this hearing has 
been resolved, the licensee, to 
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whom the assignment of a frequency was in any way determined by its 
present network affiliation, will have good cause to reopen the record to 
show the change in the facts which formed the basis of the decision and 
request a different conclusion. Clearly network affiliation is not a 
proper basis for solving allocation problems. 

Evidence of network affiliation is only a small part of the story of 
the duplication of program service within a station's service area. A 
station and its sister network affiliates need not broadcast the same 
amount of network programs, or broadcast network programs during the 
same hours. KDKA, a Westinghouse station and an NBC affiliate, be- 
tween sunset and dawn on a typical week day, generally broadcasts only 
two hours of network programs out of approximately 9-1/2 hours of broad- 
casting time. Its network affiliation, therefore, tells less than 20% of 
its program story. 

Paragraph 8 should be reconsidered and revised to provide either 
that (a) evidence of network affiliation will not be admitted, or, (b) 
evidence of all night time programs is admissable., 

(2) Paragraph 9 

Paragraph 9 relates to the extent to which Westinghouse stations 
other than WBZ serve areas which may lose service from WBZ should 
KOB operate on 1030 kilocycles. The only possible issue to which that 
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evidence could be directed relates to the diversification of service and 
program viewpoints. Suffice it to say that the Commission's multiple 


ownership rules completely control the 
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problem sought to be presented. If any evidence of programming of 
Westinghouse stations, other than WBZ, is to be considered, evidence 
of all the nighttime programming of those stations must be introduced 
(a result which the Commission apparently sought to avoid in paragraph 
8 of its Memorandum Opinion and Order) and Paragraph 9 revised ac- 
cordingly. 

(3) Paragraph 11 

In paragraph 11, the Commission directs the Examiner, in his 
initial decision, to "take into consideration the evidence adduced in the 
previous hearing". Westinghouse was not a party to that hearing. It 
has had no opportunity to cross-examine witnesses whose testimony is 
now incorporated in the record, nor did it have an opportunity to pre- 
sent evidence in its own behalf. A decision based in any way on evidence 
or proceedings to which Westinghouse was not a party would be a denial 
of a fair hearing. The direction to the Examiner should, therefore, be 
rescinded. 
B. Waiver of Section 81:30 


Paragraph 11 of the Memorandum Opinion and Order directs the 


examiner to disregard all evidence based on skywave measurements in 
view of the Report and Order of March 11, 1954 (10 RR 1562). The man- 
datory provisions of 881.51 are still in effect, however, and are applic- 
able in this case. 


One of the important issues here is to determine the signal 
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strength of WBZ. That signal strength, in the direction of Albuquerque, 


has an initial transmission path across approximately 7 miles of salt 
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water before the signal strikes land. Figure 1 of the Standards of Good 
Engineering Practice concededly is not based upon any measurements 
taken on stations whose transmissions have an initial salt water path. 

At the hearing held February 11, 1953 (Docket 10366 - For exten- 
sion of SSA) WBZ, in compliance with the mandatory provisions of 
§81:51, attempted to prove that no matter what standard (Figure 1 or 
otherwise) was used to determine the amount of Eastern signal received 
at KOB, the limitation on KOB caused by WBZ is 2.16 times as great as 
the limitation caused by WJZ. The Examiner ruled this evidence not 
admissible and an offer of proof was then made. Since this point was 
not ruled upon by the Commission, a ruling at this time that the manda- 
tory provisions of 8 81:51 are still in effect and applicable to this case, 
is necessary for the guidance of the Examiner and the parties. 

C, Change of Issues 

(1) Issues 1, 4, 11, 12, 13, 15, 16 and 18 

Issues 1, 4, 11, 12, 13, 15, 16 and 18, in part, contemplate pos- 
sible operation of KOB on 1030 ke at 50 kw. That portion of those issues 
must be stricken since there is no application to so operate KOB pending 


before the Commission, a statutory prerequisite. 


[2599 ] 
§ 308 of the Communications Act provides: "The Commission may grant 


construction permits and station licenses, or modifications or renewals 
thereof, only upon written application therefor received by it."" (Empha- 
sis supplied. ) 

(2) Issues 18 and 19 

Issues 18 and 19 are to an extent interdependent. For the reasons 
expressed above, Westinghouse believes that evidence of network affilia- 
tion alone should not be admitted, therefore, that Issue 19 should be 
stricken. However, if Issue 19 stands, then Issue 18 must be modified 
so that evidence of all the nighttime programming of each of the Westing- 
house stations which service the areas in question may be considered. 
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WHEREFORE, Westinghouse requests that the relief requested 
above be granted. 


| Respectfully submitted, 
WESTINGHOUSE BROADCASTING CO., INC. 


By /s/ John W. Steen, Attorney 
June 17, 1955 
* eK 
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APPENDIX "A" [To above Petition for Rehearing ] 
SECTION 81:30 - STANDARDS OF GOOD ENGINEERING PRACTICE 

"In computing the fifty (50) percent skywave field intensity values 
and the ten (10) percent skywave field intensity values of a station on a 
clear channel, use shall be made of the appropriate graph set forth in 
Figure 1 entitled "Average Skywave Field Intensity" (corresponding to 
the second hour after sunset at the recording station). These graphs 
are drawn for a radiated field of 100 mv/m at 1 mile in the horizontal 
plane from a 0.311 wavelength antenna. In computing the ten (10) per- 
cent skywave field intensity of a regional channel station, use shall be 
made of the appropriate curve in Figure 1-A entitled '10 percent Sky- 
wave Signal Range. This graph is drawn for a radiated field of 100 
mv/m at 1 mile at the vertical angle pertinent to transmission by one 
reflection. This curve supersedes the ten (10) percent skywave curve of 
Figure 1, only for regional and local channels at the present time. 
Adoption of revised skywave curves for use on clear channels will await 
the outcome of the Clear Channel Hearing (Docket No. 6741). 
[Certificate of Service, R. 2601] 
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[Rec'd July 5, 1955] 


PETITION TO CHANGE, CLARIFY AND EXPAND 
ISSUES AND FOR OTHER RELIEF 


On May 26, 1955, released May 27, 1955, the Commission 
adopted a Memorandum Opinion and Order re-opening the record in the 
above proceeding to bring it to date and to adduce evidence on nine new 
issues. American Broadcasting Company, a division of American 
Broadcasting-Paramount Theatres, Inc., moves that the Commission 
change, clarify and expand the issues in the following additional re- 
spects: 

I. Full Consideration of the Use of 1030 kc 

1. One of the purposes of the Commission in adding additional 

issues was to permit "full consideration" of the use of 1030 kc by Kos. 1/ 


It is not clear, however, whether the issues 


1/ The Commission stated: "Its full consideration as a possible assign- 
ment is obviously warranted." 


[2648 ] 
as specified accomplish this purpose. ABC has heretofore shown’ 
four case illustrations of the joint use of 1030 kc by WBZ and KOB, as 
follows: 

(a) CASE I -- Operation by KOB so as to afford complete 
Class 1-B protection to the present directional antenna operation 
of WBZ, which radiates approximately 100 kw in the direction of 
KOB. 

(b) CASE II -- Operation by KOB with the same directional 
antenna as in Case I, while WBZ operates with a directional an- 
tenna which would restrict radiation in the direction of KOB to 
50 kw. 

(c) CASE II -- Operation by KOB with 50 kw and a direc- 
tional antenna which restricts the radiation to 10 kw in the direc- 
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tion of WBZ, while WBZ operates with a directional antenna (the 
same as in Case I) which would restrict radiation to 50 kw in the 
direction of KOB. 
(d) CASE IV -- KOB and WBZ each affording complete 
Class 1-B protection to the other. 
2. In particular, ABC desires that the issues be broad enough to 
permit a showing of the Case III proposal. This proposal has the follow- 


ing advantages: 


2/ See letter dated August 30, 1951 to the Commission's General Counsel 

from ABC's attorney and Motion to Clarify, Change and Enlarge the 
Issues, filed by ABC in Docket No. 10336, both of which are herein in- 
corporated by reference and made a part hereof. 
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(a) Both WBZ and KOB could use their present sites; KOB 
would add one tower and WBZ would move one tower. 

(b) The total population that would be served by WBZ within 
its groundwave coverage would not be substantially changed over 
that which it now serves and it would be more extensive than if 
WBZ and KOB were to give each other theoretically complete 
Class 1-B protection. 

(c) WBZA, Springfield, Massachusetts, which is synchro- 
nized with WBZ, would fill in an area in which WBZ would lose 
groundwave service. (Consideration might also be given to per- 
mitting WBZA to increase power to 5000 watts. ) 

(d) WBZ's skywave service would be more extensive than 
if KOB and WBZ were to protect each other completely as Class 
1-B stations. (There are precedents, e.g., WTIC and KRLD on 
1080 ke, for stations operating on Class 1-B frequencies without 
affording each other full theoretical Class 1-B protection. ) 

(e) KDKA (Pittsburgh, 1020 kc, 50kw), KYW (Philadelphia, 
1060 ke, 50 kw), 2/ and WOWO (Fort Wayne, 1190 kc, 50 kw), 
owned by the same company that owns WBZ and all affiliated with 
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the same national network, provide 


7 


— Westinghouse has pending an application to exchange KYW for WTAM 
(Cleveland, 1100 kc, 50 kw). WTAM would also serve all the area 
that would lose WBZ skywave service. 
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skywave service to the area that would lose WBZ skywave service 
from the change in its directional antenna. 
(f) KOB would have substantially the same nighttime ground- 

wave coverage as it now has on its 770 kc SSA. 

3. Since the Case II proposal would not cause interference to 
WBZ beyond that now permitted by the licenses of the two stations, i.e., 
KOB's radiation toward WBZ would not exceed 10 kw, its consideration 
is particularly appropriate and it is requested that the issues be clarified 
or expanded accordingly. 

II. Other Possible Assignments for KOB 

4. In its Memorandum Opinion and Order, the Commission re- 
jects ABC's request that the issues include the possible use by KOB of 
other clear channels. To restrict consideration to 770 kc is arbitrary 
and capricious and contrary to the decision of the Court, stating that it 
was "incumbent upon the Commission" to make ''a determination based 
upon a thorough study" of all the "many possibilities for action in this 
case." To restrict consideration to 770 kc also disregards the undisputed 
fact that the initial selection of 770 kc was merely the first step in an 
investigation of the many clear channel frequencies to determine which 
would be the most suitable for operation by KOB. In 1941 the Commis- 
sion considered that this selection could best be made by operation of 
KOB on the various frequencies for a temporary period during which 
skywave measurements could be made. Since then the Commission has 


revised its skywave curves and has determined as a matter of law 
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and policy that individual measurements are no longer necessary or ad- 
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missible in the allocation of frequencies in licensing proceedings. By 
expanding the issues to include other frequencies, the Commission will 
be able to complete its investigation initiated in 1941 and thus determine 
which frequency can best be utilized by KOB. 

5. In pleadings heretofore filed with the Commission and incorpo- 
rated herein by reference, a/ it has been shown that KOB could be shifted 
immediately to either 660 kc, 880 kc, 1020 kc, 1100 kc, or 1180 ke and 
operate with either (a) 10 kw, unlimited time; (b) 25 kw night, 50 kw day, 
unlimited time; or (c) 50 kw unlimited time, employing a directional 
antenna at night. There are no allocation problems either domestic or 
foreign which would preclude such assignments. If KOB were to operate 
on any one of these frequencies, the coverage would be as follows: 

660 kc The nighttime limitation of KOB on 660 ke would be 

2.36 mv/m. Since the present nighttime limit of KOB operating 

on 770 ke is 2.24 mv/m, the night coverage of KOB operating on 

660 kc would be somewhat greater than a similar operation on 

770 kc. The daytime coverage of KOB operating on 660 kc would 


also be somewhat greater than a similar operation on 770 kc. 


/ oes ; ; : 

= The Commission has rejected prior requests by ABC that frequencies 
other than 770 kc be studied, giving as the reason that an extensive 

hearing record had been compiled on 770 ke and it would therefore be 

conducive to efficient dispatch of the Commission's business to limit 

consideration to that frequency. It is now obvious, however, that the 

old 770 ke record is useless, and that the Commission no longer has any 

alternative, if it does not order the immediate return of KOB to 1030 kc, 

but to examine the "many possibilities for action." 
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880 kc The night limit to KOB would be 1.83 mv/m. Since 
the present nighttime limit of KOB operating on 770 kc is 2.24 mv/m, 
the night coverage of KOB operating on 880 kc would be approximately 


the same as a similar operation on 770 kc. The daytime coverage 
of KOB operating on 880 kc would also be approximately the same as 


a similar operation on 770 ke. 
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1020 kc The nighttime limit to KOB would be 4.30 mv/m. 
Since the present nighttime limit of KOB operating on 770 kc is 
2.24 mv/m, the night coverage of KOB operating on 1020 ke would 
be somewhat less than a similar operation on 770 kc. Because of 
the frequency difference the daytime coverage of KOB operating on 
1020 ke would be somewhat less than a similar operation on 770 kc. 
1100 kc The night limit to KOB would be 4.02 mv/m. Since 
the present nighttime limit of KOB operating on 770 kc is 2. 24 
mv/m, the night coverage of KOB operating on 1100 kc would be 
somewhat less than a similar operation on 770 kc. Due to the 
frequency difference, the daytime coverage of KOB operating on 
1100 ke would also be somewhat less than a similar operation on 
770 ke. 
1180 kc The night limit to KOB would be 2.76 mv/m. Since 
the present nighttime limit of KOB operating on 770 kc is 2. 24 
mv/m, the night coverage of KOB operating on 1180 kc would be 
somewhat less than a similar operation on 770 kc. Due to the fre- 
quency difference, the daytime coverage of KOB operating on 1180 
ke would also be somewhat less than a similar operation on 770 kc. 
6. It is therefore requested that the Commission add issues which 
would be designed to obtain evidence on other clear channel frequencies 
which might be used by KOB in the event it is determined not to be in 
the public interest to return KOB to its licensed frequency of 1030 kc. 
The issues should be worded to accomplish the same comparative evalua- 
tion of the additional frequencies as is accomplished by the present 
issues for 770 kc and 1030 kc and the requests for expansion thereof 


that are made in the instant pleading. 
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TI. 25 kw Operation by KOB 


7. Certain of the issues seek to elicit information on the opera- 
tion of KOB on 770 kc utilizing 25 kw after local sunset. Neither KOB's 
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present license nor its pending application calls for 25 kw. Unless 
operation by KOB with 25 kw on 1030 ke and other frequencies is also 
to be placed in issue, consideration should not be given to the use of 
25 kw on 770 ke. It is therefore requested that all issues calling for 
information on operation by KOB with 25 kw after sunset be deleted or 
changed to include frequencies in addition to 770 kc. 
IV. Daytime Coverage 

8, As presently phrased, the issues appear to call for evidence 
on the comparative daytime and nighttime coverages that will be pro- 
vided by KOB on 770 kc and 1030 kc. However, no daytime interference 
will be caused to any station by the operation of KOB on either 770 kc 
or 1030 kc and no interference will be received by KOB daytime on 
either 770 kc or 1030 kc. Since the only possible or claimed justifica- 
tion for removing KOB from 1030 kc to 770 kc was interference caused 
to the nighttime coverage of KOB, the comparison of 770 kc and 1030 
ke coverage should be restricted to nighttime hours; otherwise the 
Commission will place itself in another anomalous and erroneous posi- 
tion in this proceeding, i.e., deciding an application filed for the 
alleged purpose of increasing nighttime coverage on the basis of com- 
parative daytime coverage, an issue in no respect pertinent. The un- 
fairness that would result to ABC if 
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the comparative daytime coverage on 770 kc and 1030 kc becomes an 


issue is obvious. 770 kc is lower in the spectrum than 1030 ke and 
therefore provides more coverage daytime (per unit of power) than 
does 1030 kc, just as frequencies lower than 770 kc would serve an 
even larger area than 770 kc. Restricting the issues to nighttime cov- 
erage would not result in unfairness to KOB, since it would serve a 
larger daytime area on 1030 kc than on its pre-NARBA frequency, 
1180 ke. 


V. "Objectionable" Interference to WBZ 
9. Certain of the issues call for a determination of the areas 
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that would be lost by WBZ if KOB were to operate on 1030 ke with 10 kw, 
unlimited time. It is ABC's position that the operation of KOB on 1030 
Ke with 10 kw power would not cause any "objectionable" interference 
to WBZ, since KOB is licensed to operate on 1030 ke with 10 kw and 
“objectionable interference" is recognized by the Commission and de- 
fined by the Commission's Rules and Standards only as new interference 
over and beyond that to which a station's license is already subject. 

10. ABC therefore requests that the Commission make clear 
that decisional significance should be attached only to additional inter- 
ference beyond that which WBZ would suffer from 10 kw operation by 
KOB. 

VI. Overlap Between KOB and KLZ 

11. Time, Inc. is a 50% owner of KOB and a 100% owner of KLZ, 

Denver, Colorado. As shown by the attached engineering 
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statement, operation of KOB as a Class I station on 770 kc would result 
in overlap of the 0.1 mv/m contour of KOB and the 0.5 mv/m contour of 
KLZ. It is therefore requested that the Commission add an issue on 
overlap in form similar to its usual overlap issues. 
VI. Show Cause Orders 
12. Certain of the present issues as well as certain of the new 
issues here proposed would require existing stations either to change 
or install directional antenna systems or to have their licenses modified 
in other respects. In order that the Commission can effectuate in this 
proceeding any changes that may be required in operating assignments, 
show cause orders should be issued to WBZ and KOB and, if the Commis- 
sion expands the issues as requested in Part II hereof, to the stations 
assigned Class 1-A privileges on the frequencies there listed. 
VII. Other Relief 
13. ABC reaffirms its position that the passage of time since the 


Court's decision, which is now approaching its fourth anniversary, per- 
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mits only one action that will satisfy the Court's mandate and that is the 
immediate return of KOB to its licensed facilities pending a determination 
in the instant proceeding. It is therefore requested that the Commission 
issue an order returning KOB forthwith to its licensed assignment on 
1030 ke with such short extension on 770 kc (48 hours) as may be needed 
to adjust KOB's transmitter. 

14. In filing this petition and participating in this 
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proceeding, ABC expressly reserves its right to show that the proceed- 
ing, if it were to result in a grant to KOB on 770 kc, would be contrary 
to the provisions of the Administrative Procedure Act and the Communi- 
cations Act. This petition is also being filed without prejudice to relief 
heretofore requested by ABC and denied by the Commission, to which 
actions exception is here taken. 

Respectfully submitted, 


American Broadcasting Company, a 
division of American Broadcasting- 
Paramount Theatres, Inc. 


/s/ Geraldine Zorbaugh 

* * * New York 23, New York 
/s/ James A. McKenna, Jr. 
/s/ Vernon L. Wilkinson * * * 


Its Attorneys 
July 5, 1955 
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AFFIDAVIT OF WILLIS C. BEECHER [Attached to Petition to Change, etc. ] 


City of Washington ) ae 
District of Columbia ) 
Willis C. Beecher, having been duly sworn, deposes and Says: 
1. That he isia qualified engineer engaged in consulting engineer- 
ing in the city of Washington, District of Columbia; that he has been 


granted registration to practice as a Professional Engineer in the Dis- 
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trict of Columbia; that he is a member of the firm of Kear and Kennedy, 
and that his qualifications are a matter of record with the Federal Com- 
munications Commission. 

2. That the firm of Kear and Kennedy has been retained by Ameri- 
can Broadcasting-Paramount Theatres, Inc., licensee of Radio Station 
WABC, New York, New York, for the performance of certain engineer- 
ing duties in connection with Docket Nos. 6584 and 6585. 

3. That he has determined, using the method described in Section 
3.611 of the Commission's Rules, that the distance from the transmitter 
location of KLZ, Denver, Colorado to the transmitter location of KOB, 
Albuquerque, New Mexico is 320.5 miles. 

4, That he has determined in accordance with the Commission's 
Standards of Good Engineering Practice Concerning Standard Broadcast 
Stations and by use of the FCC Soil Conductivity Map, Figure M-3 of the 
Standards of Good Engineering Practice, the distance to the 0.1 mv/m 
contour of KOB in the direction of the transmitter location of KLZ is 
198 miles assuming KOB to be operating on 770 ke with 50 kw power and 
an effective unattenuated field intensity of 1435 mv/m. 
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5. That he has determined in accordance with the Commission's 
Standards of Good Engineering Practice Concerning Standard Broadcast 
Stations and by use of the FCC Soil Conductivity Map, Figure M-3 of the 


Standards of Good Engineering Practice, the distance to the 0.5 mv/m 


contour of KLZ in the direction of the transmitter location of KOB is 
159.5 miles based on the measured horizontal plane pattern of the pre- 
sent operation of KLZ on 560 ke. 

6. That the result of the above determinations is that there is an 
overlap of 37 miles of the 0.1 mv/m contour of KOB and the 0.5 mv/m 
contour of KLZ. 

7. That the foregoing computations were made by him or under 


his immediate supervision and that the foregoing statements are true 
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and correct of his own knowledge except such statements as are on infor- 

mation and belief, and as to such statements, he believes them to be true. 
/s/ Willis C. Beecher 

[Jurat dated July 5, 1955] 

[R. 2659- Certificate of service] 


R, 2967 through R. 2974, Memorandum 
Opinion and Order adopted May 26, 1955 
designated for printing, appears herein 
as R. 2559 through R. 2566 
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[Received FCC December 11, 1952] 


MOTION TO CLARIFY, CHANGE AND 
ENLARGE THE ISSUES 


Comes now American Broadcasting Company, Inc. (WJZ), by its 
attorneys, and, pursuant to Section 1.389 of the Commission's Rules, 
respectfully petitions the Federal Communications Commission to 
Clarify, change and enlarge the issues in this proceeding in the respects 
hereinafter set forth. 

I, Preliminary Statement 

The long history of this proceeding has been detailed in the 
October 21, 1952 Petition for Reconsideration filed by ABC and need 
not be repeated here, except to the following extent: 

In the said Petition of October 21, 1952, filed pursuant to Sections 
309(c) and 405 of the Communications Act of 1934, as amended, petitioner 
requested, in part, that the Commission reconsider and set aside its 
Order of September 30, 1952 granting the above-entitled application of 
KOB for extension of SSA on 770 ke. In support of that petition, ABC 
showed that the continued operation of KOB pursuant to the SSA on 770 
Ke is beyond the statutory authority of the Commission in that it is a 
device to permit licensed operation without complying with the licensing 
requirements of Sections 303, 307, 308, 309, 312 (now 316) and 319 of the 
Communications Act; that it unlawfully modifies WJZ's license in viola- 
tion of Section 312(b) (now 316) of the Communications Act; that it fails 
to give effect to the provisions of Section 303(g) and 307(b) of the Com- 
munications Act in that it does not constitute a fair, efficient and equit- 
able use of the Class 1A clear channel 770 ke; that it fails to give effect 


to the Commission's policies of fostering competition 
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in the rendition of program service and of avoiding wasteful duplication 


of program services; that it is unnecessary to the maintenance or conduct 
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of an existing service; and that it is contrary to action taken by the Com- 
mission in other similar and identical situations. For these reasons, 
ABC asked that the SSA on 770 kc be forthwith terminated without hear- 
ing and that KOB be forthwith returned to its licensed frequency of 1030 
kc, with such extension for 48 hours on 770 kc as may be needed to adjust 
KOB's transmitter. 

Notwithstanding ABC's showing in its October 21, 1952 Petition that 
it was legal, equitable and feasible to return KOB forthwith to its licensed 
assignment on 1030 kc pending rectification of the "anomalous", "illegal", 
and "exceptional" actions taken by the Commission during the past eleven 
years, the Commission, by Memorandum Opinion and Order dated Novem- 
ber 3, 1952, ordered a hearing on KOB's application for extension of SSA 
on 770 ke and held that the SSA on 770 kc should be continued in effect 
pending a decision in the hearing. 1 The issues specified by the Commis- 
sion for the hearing (pursuant to Section 309(c) of the Communications 
Act) are as follows: 

(1) To determine the areas and populations which may be 

expected to receive service from the operation of Sta- 
tion KOB as proposed on 770 kc, with a power of 25 kw 
nighttime, 50 kw daytime and the availability of other 
primary and secondary service to such areas and popula- 


tions. 


To determine the areas and populations which may be 
expected to receive service from the operation of Sta- 
tion KOB in accordance with the term of its license on 
1030 ke and the availability of other primary and second- 


ary service to such areas and populations. 


2 Commissioner Webster dissented to that part of the Order which 
authorized KOB to continue operation on 770 kc pending determination 
of the hearing. 
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(3) To determine the nature of and the extent to which the 


operation of Station KOB as proposed would involve 
objectionable interference with Station WJZ, New York 
New York, the areas and populations affected thereby, 
and the availability of other primary and secondary 


service to such areas and populations. 


To determine the nature of and the extent to which the 
operation of Station KOB in accordance with the terms 
of its license on 1030 ke would involve objectionable 
interference with Station WBZ, Boston, Massachusetts, 
the areas and populations affected thereby, and the 
availability of other primary and secondary service to 


such areas and populations. 


To determine whether pending a final decision on the 
above-entitled applications of Albuquerque Broadcasting 
Company for regular operation on 770 ke (Dockets Nos. 
6584 and 6585), the public interest would be better served 
by continued operation of KOB as proposed on 770 ke or 
by directing KOB to return to its licensed facilities of 
1030 ke. 
By the same order, ABC and Westinghouse Radio Stations, Inc. (WBZ 
and WBZA) were made parties to the hearing. 

Although ABC is still of the view that the Commission has the legal 
authority, that the equities dictate, and that the Court's mandate (partic- 
ularly after inaction for fifteen months) requires the Commission to order 
KOB to return forthwith to its licensed frequency of 1030 kc while a 
permanent solution is being worked out, the Commission has decided 
that a hearing should be held on the application for extension of SSA on 
770 ke and has specifically adopted the above issues as those which it 


considers "necessary and appropriate'', ABC, reserving all rights to 
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appeal from such determination, submits that such issues, unless 
clarified, expanded and enlarged as hereinafter requested, will not 
permit an adequate record to be made on which to decide whether the 
SSA on 770 ke should be continued. For these reasons, ABC requests 
that the issues be clarified, expanded and enlarged in the following 
respects. 

II, Daytime Coverage 

As presently phrased, issues 1 and 2 appear to call for evidence 
on the comparative daytime and nighttime coverages that will be provided 
by KOB with 50 kw daytime, 25 kw nighttime on 

[ 3136] 
770 kc and 10 kw unlimited time on 1030 kc. However, no daytime 
interference will be caused to any station by the operation of KOB on 
either 770 kc or 1030 ke and no interference will be received by KOB 
daytime on either 770 kc or 1030 kc. Since the only possible or claimed 
justification for removing KOB from 1030 kc to 770 ke was a mutual 
interference caused to the nighttime coverage of KOB and WBZ, the 
comparison of 770 kc and 1030 kc coverage should be restricted to 
nighttime hours; otherwise, the Commission will place itself in another 
anomalous and erroneous position in this proceeding, i.e., deciding a 
SSA application, filed for the alleged purpose of increasing nighttime 
coverage, on the basis of comparative daytime coverage, an issue in no 
respect pertinent. 

The unfairness that would result to ABC if the comparative day- 
time coverage of KOB on 770 ke and 1030 kc becomes an issue is obvious. 
770 ke is lower in the spectrum than 1030 kc and therefore provides more 
coverage daytime (per unit of power) than does 1030 ke just as frequencies 
lower than 770 kc would serve an even larger area than 770 kc. Restrict- 
ing the issues to nighttime coverage would not result in unfairness to KOB, 
since it would serve a larger daytime area on 1030 ke than on its pre- 
NARBA frequency 1180 kc. 
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ABC therefore requests that issues 1 and 2 be changed to insert 
the word "nighttime" before the word service wherever it appears in 
issues 1 and 2 to delete the words '50 kw daytime" in issue 1. 

II. Operation of KOB on 1030 kc with 50 kw, DA-N 

As indicated, issues 1 and 2 call for a comparison of the coverage 
that would be provided by KOB on 770 ke and 1030 kc, respectively. The 
Hearing Examiner has ruled in a pre-hearing conference held November 
20, 1952 (Tr. 65) that issue 2 limits the 1030 ke coverage showing to that 
which would be provided by KOB's presently licensed power of 10 kw 
unlimited time, whereas the 770 kc showing will be on the basis of 50 
kw daytime, 25 kw nighttime. Sucha 


[ 3137] 
construction is manifestly unfair to ABC and contrary to the 1030 kc, 
50 kw, DA-N operation contemplated by the Commission for KOB from 
the outset. As shown in the aforesaid Petition of October 21, 1952 
(pages 3-6), the 1940 assignment of KOB to 1030 ke with 10 kw unlimited 
time was made with the express provision that KOB would increase power 
to 50 kw on installation of a nighttime directional antenna. Pursuant to 
that authorization, KOB in 1941 installed 1030 kc facilities with 50 kw 
non-directional power, but did not erect a directional antenna. Instead, 
on April 22, 1941, it filed an application for an SSA on 1030 kc, 50 kw 
daytime, 25 kw nighttime, using a non-directional antenna, In filing that 
application (the first of its SSA requests), KOB referred to the fact that 
it was authorized to obtain a "regular license for 50 kw on 1030 kc", 


but to do so would require the installation of a directional antenna, 


a step which it was apparently not then prepared to undertake, but which 


its new ownership might now be willing to perform, 

It is obvious, therefore, that the comparison contemplated by 
issues 1 and 2 should be between KOB's SSA operation on 770 ke and 
its operation on 1030 kc with 50 kw, DA-N. ABC has already proposed 
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in its Petition of October 21, 1952 alternative directional patterns for 
KOB, either of which would permit KOB to operate with 50 kw, differing 
only in the degree of protection afforded to WBZ. Either of these 
directional antennas could be erected by KOB on its present site merely 
by adding a second tower. The Commission is accordingly requested to 
expand issue 2 and corollary issues 4 and 5 to require a showing of 50 kw 
DA-N operation for KOB, utilizing either of the directional antennas 
proposed for KOB by ABC, or such other directional antennas as the 
Commission, KOB or WBZ may propose. This expansion of issues 
would call for a determination of the areas and populations which may 
be expected to receive service from the operation of KOB on 1030 kc, 
50 kw, DA-N, the availability of other primary and secondary service 
to such areas and populations, the nature of and the extent to which the 
operation of KOB on 1030 kc, 50 kw, DA-N would involve objectionable 
interference with WBZ, the areas and populations affected thereby and 
the availability of other primary and secondary service to such areas 
and population. It would also call for a 
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conclusionary issue on whether pending a final determination on a 
permanent assignment for KOB, the public interest would be better 
served by continued SSA operation of KOB on 770 kc or by directing 
KOB to return to its licensed frequency of 1030 kc, utilizing 50 kw, 
DA-N. 
IV. Objectionable Interference to WBZ 

Issue 4 is to determine the nature and extent of the objectionable 
interference that would be caused to WBZ by KOB's licensed operation 
of 10 kw unlimited time on 1030 kc. It is ABC's position that the opera- 
tion of KOB on 1030 ke with 10 kw power would not cause any "objection- 
able interference" to WBZ, since KOB is licensed to operate on 1030 kc 
with 10 kw and "objectionable interference" is recognized by the Com- 
mission and defined by the Commission's Rules and Standards only as 
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new interference over and beyond that to which a station's license is 
already subject. 

ABC therefore requests that issue 4 as presently worded be 
deleted as unnecessary or that the Commission make clear that it 
is restricted to additional objectionable interference that might be 
caused to WBZ by the operation of KOB with 50 kw using a directional 
antenna nighttime, pursuant to the as yet unexecuted authorization to 
increase power on installation of a directional antenna, granted to KOB 
at the time it was first licensed on 1030 kc. 

V. Overlap of Secondary Service 


Areas of Westinghouse Stations 


Attached hereto and made a part hereof as Appendix A is an 
affidavit of Dr. Frank G. Kear, consulting engineer for ABC. This 
affidavit contains a map which shows the skywave service areas of 
the eastern Westinghouse clear channel stations (WBZ, Boston; KYW, 
Philadelphia; KDKA, Pittsburgh; and WOWO, Fort Wayne, both as 
presently authorized and as proposed to be granted, 6 RR 189) and the 
area in which WBZ would lose skywave service if KOB were to be 
returned to its licensed operation on 1030 kc. The affidavit shows 
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that all the area lost to WBZ would receive skywave service from at 


least one other Westinghouse station; that 99% of the area lost would 
receive service from two other Westinghouse stations; and that 93% 
would receive service from three other Westinghouse stations all of 
which are affiliated with the same national network. This overlap in 
service area raises, of course, a substantial question as to whether the 
Westinghouse stations have an undue concentration of one of the media 
of mass communication in this large and important area of the United 
States. As a corollary, it also raises an issue whether the public 
interest would be better served by the loss of one of the multiple and 
overlapping Westinghouse services in this area than by the loss of the 
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service of WJZ. Since issue 5 has been construed by the Hearing 
Examiner (Tr. 45-48) as not permitting the introduction of evidence 
not expressly called for by issues 1-4, the aforesaid specific issue 
on this subject is requested. 
VI. Other Possible Assignments for KOB 
As ABC has repeatedly pointed out, the proper solution is to return 
KOB to its licensed 1030 kc frequency pending a determination by the 
Commission of the permanent assignment for KOB. In the highly unlikely 
contingency that the Commission determines in the instant proceeding 
that the public interest would not be served by returning KOB to 1030 kc, 
the Commission will then be faced with selection of a temporary assign- 
ment for KOB pending a decision on its permanent berth. In that event 
the only legal and equitable course open to the Commission is to deter- 
mine which of the available frequencies might best be utilized by KOB. 
To limit its investigation to 770 kc would be arbitrary and capricious 
and contrary to the mandate of the Court to the Commission that it is 
“incumbent upon the Commission" to make a determination "based upon 
a thorough study" of all the "many possibilities for action in this case." 
(The Court also expressly recognized that the selection of a temporary 
assignment for KOB "might result in KOB having to incur additional 
expenses and frequency changes".) To restrict consideration to 770 kc 
would 
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also ignor the uncontroverted fact that the initial selection of 770 kc 


was merely the first step in an investigation of the many clear channel 
frequencies to determine which would be the most suitable for permanent 
operation by KOB. In 1941 the Commission considered that this selection 
could best be made by operation of KOB on the various frequencies for a 
temporary period during which skywave measurements could be made. 
Since then the Commission has revised its skywave curves and has 
determined as a matter of law and policy that individual measurements 


are no longer necessary or admissible in the allocation of frequencies 
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in licensing proceedings. New Jersey Broadcasting Co., Inc. (WPAT), 
4 R.R. 1247; Donze Enterprises, Inc. (KSGM), 7 R.R. 281; Vermilion 


Broadcasting Corporation, 7 R.R. 593. For this reason the Commission 
is now able, without taking measurements, to complete its investigation 
of the various frequencies and to determine which can best be utilized 
by KOB. 

That there are "many possibilities for action in this case" has 
also been recognized by KOB. Attached hereto and made a part hereof 
as Appendix B is an engineering report dated August 30, 1951 by the 
office of George C. Davis, consulting engineers for KOB, showing the 
result of a study made to determine which clear channels would be 
practicable for operation by KOB. This study was submitted to the 
Commission as a result of conferences called by its General Counsel 
and attended by representatives of the Commission, ABC, Westinghouse, 
and KOB. The study lists and discusses various clear channel frequen- 
cies (in addition to 1030 kc and 770 kc) which could be utilized by KOB. 
For instance, with respect to 660 kc which presently is assigned as a 
Class 1-A frequency to WNBC, New York, New York, the conclusion is 
reached that "660 ke offers just as much coverage for simultaneous 
operation at New York and Albuquerque as 770 kc."" And, as has been 
shown by ABC in its October 21, 1952 Petition, WNBC, WBZ, and KOB 
all broadcast the same network programs, which are duplicated many 
times over by other clear channel stations affiliated with this same 
network — a factor which must be given its important and due considera- 
tion in the selection of both a temporary and permanent assignment for 
KOB. 
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It is therefore requested that the Commission add issues (in 


terms identical to issues 1 and 3) which would be designed to obtain 
evidence on other clear channel frequencies which might be used by 


KOB in the event it is determined not to be in the public interest to 
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return KOB to its licensed frequency of 1030 kc, pending a decision on 
its permanent assignment. The issues should be worded to specify one 
or more particular frequencies and the station or stations thereon (such 
as 660 kc suggested in the attached Davis Report) which the Commission 
would specify on the basis of its own preliminary studies or which would 
be taken from the Davis Report. In addition issue 5 should be modified to 
call for a determination on whether, in the event it is determined that the 
public interest will not be served by the return of KOB to its licensed 
assignment of 10 kw on 1030 kc or to 1030 kc, 50 kw, DA-N, pending a 
final decision on a permanent assignment for KOB, then to determine 
on what frequency, with what power and under what conditions KOB 
should operate to best serve the public interest pending such final 
determination on a permanent assignment for KOB. 
VI. Conclusion 
The Commission is respectfully requested to clarify, change, 
and enlarge the issues in the respects above set forth and to adopt these 
new or modified issues under Section 309(c) in such way as to place the 
burden of proceeding and the burden of proof on the applicant. In the 
event that the Commission determines not to adopt all or part of the 
clarifications, changes and enlargements herein proposed, ABC reserves 
the right to present evidence with respect to such issues not adopted by 
the Commission. 
Respectfully submitted, 
AMERICAN BROADCASTING COMPANY INC, (WJZ) 
By: /s/ Geraldine B. Zorbaugh 


American Broadcasting Company, Inc. 
30 Rockefeller Plaza 
New York 20, New York 


/s/ James A. McKenna, Jr. 
/s/ Vernon L. Wilkinson 
[ Certificate of Service] Its Attorneys 


1028 Connecticut Ave. 
December 10, 1952. Washington 6, D.C. 
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APPENDIX A 
AFFIDAVIT 
CITY OF WASHINGTON 


) 
) ss 
) 


DISTRICT OF COLUMBIA 


Frank G. Kear, having been duly sworn, deposes and says: 

1. That he is a qualified engineer engaged in consulting engineer- 
ing in the City of Washington, District of Columbia; that he has been 
granted registration to practice as a Professional Engineer in the 
District of Columbia; that he is a member of the firm of Kear and 
Kennedy, and that his qualifications are a matter of record with the 
Federal Communications Commission. 

2. That the firm of Kear and Kennedy has been retained by the 
American Broadcasting Company, Inc., New York, New York, licensee 
of Radio Station WJZ, for the performance of certain engineering duties 
in connection with the preparation of a map showing the duplication of 
skywave service by Westinghouse Radio Stations, Inc., between the WBZ 
0.5 mv/m 50 per cent of time contour and the interference-free 50 per 
cent of time contour when KOB, Albuquerque, New Mexico, is operating 
under the terms of its license on 1030 kilocycles with 10 kilowatts power, 
unlimited time. 

3. That the above-mentioned map is included as a part of this 
affidavit as Exhibit A. The location of the contours as shown on these 
maps has been based upon the existing Federal Communications Com- 
mission Standards of Good Engineering Practice Concerning Standard 
Broadcast Stations. That no co-channel or adjacent-channel interference 
has been considered, and that the coverage of WOWO, Fort Wayne, 
Indiana, has been based upon the facilities requested by an application 
for construction permit, BP-4019, which has received a proposed grant. 

4, That 100 per cent of the WBZ skywave interference area will 
receive one skywave service from other Westinghouse-owned and 
operated stations, 99 per cent of the area will receive two skywave 


services from other 
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Westinghouse-owned and operated stations, and 93 per cent of the 
area will receive three skywave services from other Westinghouse- 
owned and operated stations. 

5. That the foregoing statements and the aforementioned exhibit 
which is attached to and forms part of this affidavit, are true and correct 
of his own knowledge, except such statements as are on information and 
belief, and as to such statements, he believes them to be true. | 


/s/ FRANK G. KEAR 


[ Jurat dated December 9, 1952] 
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[F.C.C. Dec. 10, 1952] 


APPENDIX B 


PIERSON AND BALL 
Attorneys at Law 
Ring Building 
Washington 6, D.C. 


August 30, 1951 
Mr. T. J. Slowie, Secretary 


Federal Communications Commission 
Washington 25, D. C. 


Dear Sir: 

Pursuant to the conference held August 14, 1951 by the representa- 
tives of the Commission, American Broadcasting Company, Westinghouse 
Radio Stations, Inc., and Albuquerque Broadcasting Co., there is submit- 
ted herewith on behalf of Albuquerque Broadcasting Co. a report by the 
office of George C. Davis suggesting possible solutions involved in the 
operation of Station KOB. 

Very truly yours, 
PIERSON AND BALL 


By: /s/ Robert E. Hodson 
Robert E. Hodson 


REH/c 


cc: Haley, McKenna and Wilkinson 
1101 Connecticut Avenue, N. W. 
Washington, D. C. 


J. W. Steen, Esq. 

Westinghouse Radio Stations, Inc. 
1625 K Street, N. W. 

Washington, D.C. 
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GEORGE C. DAVIS 


WITH REGARD TO CLEAR-CHANNEL 


OPERATION OF STATION 


KOB, ALBUQUERQUE, NEW MEXICO 
Pursuant to employment by the Albuquerque Broadcasting Company, 


licensee of station KOB at Albuquerque, New Mexico, a study was made 


to determine which clear-channel would be practical for KOB for opera- 


tion as a Class I-A or I-B station. The following tabulation lists all 


clear channels together with pertinent assignments which affect the use 


of any particular frequency at Albuquerque. Channels to which further 


consideration should be given are marked by an asterisk. 


Frequency Call Letters 
KC - 


540 
640* 
650 
660 * 
670 
680 
690 


Location 


San Luis Potosi 
Los Angeles 
Nashville 

New York 
Chicago 

San Francisco 
El Paso 
Cincinnati 
Amarillo 
Chicago 
Mexico City 
San Francisco 
Atlanta 

Detroit 

New York 
Chicago 

Ciudad Juarez 
San Francisco 
Dallas - Ft. Worth 
Minneapolis 
Louisville 
Denver 
Pittsburg, Kansas 
New Orleans 
New York 
Chicago 


Tr Pe Yes Tela Ra ho Baal ed eT 


Class 


so Canadian I-A) 


SSS Ss 
! bps Pp 
W> >>> 


I (also Canadian I-A) 


-B: WOR, KIRO) 


> bae 


(Mexico) 
I (also Canadian I-A) 


-A 
A 
A 
A 
-A 
B 
-A 
A 
A 
B 
(2 
A 
A 
A 


aN 


= 


a 


lso Canadian I-A) 


AC 


919 


Frequency Call Letters Location 
KC 


900 XEW 
940 KFRE 
990 CBW 
1000 KTOK 
1010 CBX 
1020* KDKA 
1030 * WBZ 
1040 WHO 
1050 XEG 


1060 
1070 
1080 
1090 
1100* 
1110 
1120 
1130 
1140 
1160* 
1170 
1180* 
1190 
1200 
1210* 
1220 
1500 
1510 
1520 
1530 
1540 
1550 
1560 
1570 
1580 


Mexico City 
Fresno 

Winnipeg 
Oklahoma City 
Lacombe, Alberts 
Pittsburgh 
Boston 

Des Moines 
Monterrey 
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Mexico City 
Los Angeles 
Dallas 
Rosarito 
Cleveland 
Omaha 

St. Louis 
Shreveport 
Neuvo Laredo 
Salt Lake City 
Tulsa 


Rochester, New York 


Portland, Oregon 
San Antonio 
Philadelphia 
Mexico City 
St. Paul 
Seattle 
Oklahoma City 
Sacramento 
Waterloo 
Mexico City 
Bakersfield 
Villa Acuna 
Hermosillo 


Class 


I-A (Mexico) 

II (I-B: CBM) 
I-A (Canada) 

II (I-B: KOMO) 
I-A (Canada) 


I-A 
I-A 
I-A 
I-A 
I 


I 
I 


I 
I 
I 
I 
I 
I 
I 
I 


(Mexico) 


DWOWPrrrUrnruUruyrunoD 


oJ 


I 
I 
I 
I 
I 
I 
I 
I 
va 


(Bahamas I-A) 
B 
B 
A (Mexico) 

II (Canadian I-A) 


[- 
I- 
J- 
J- 


The following channels offer some possibilities and are discussed 


in detail below. 


This frequency is assigned for Class I-A operation at Los Angeles to 


640 KC 


Station KFI. Should KFI be required to move to 660 kilocycles, as has 
been suggested, the frequency of 640 KC would be available for re- 
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assignment with a power of 50 kilowatts, unlimited time as a Class I-A 
operation. However, its use in Albuquerque would be restricted in 
accordance with a provision in the Third North American Regional 
Broadcast Agreement which specifies that the radiation from KFI toward 
Cuba should not exceed 2000 mv/m. In order to produce the same limit 
at the Cuban border which 2000 mv/m radiation from KFI would produce, 
a 25 KW or 50 KW station in Albuquerque operating on this frequency 
would have to reduce its radiation toward Cuba to approximately 930 


mv/m by the use of a directional antenna system. 


[3149] 

Furthermore, the use of 640 kilocycles at Albuquerque would 
necessitate a frequency shift of Station KGGM, now licensed to operate 
on 610 KC at Albuquerque. It may be possible to interchange frequencies 
between KGGM in Albuquerque and KROD at El Paso. Such an exchange 
of frequencies would involve the redesign of the directional antenna 
systems for both stations. KGGM would probably have to move from its 
present location to a new site to the north of Albuquerque and operate 
with an antenna system substantially different from the one now in use 
on 610 kilocycles. Station KROD at El Paso could use its present site 
northeast of town for operation on 610 kilocycles and a redesign of the 
directional antenna system would probably not be an extensive as the 
redesign for KGGM. 

The use of 640 KC at Albuquerque, although providing KOB with a 
Class I-A facility not subject to interference within the United States, 
would necessitate the employment of a directional antenna to protect 
Cuba under the terms of the NARBA, and also would necessitate the re- 
design of the directional antenna systems for two licensed stations. 

0 KC 

This frequency is used for Class I-A operation at station WNBC, 
New York, employing a directional antenna system which radiates 
approximately 1700 millivolts to the west and southwest. Under the 
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F.C.C. Standards of Good Engineering Practice, such operation would 


cause a limit in excess of 2 mv/m over Albuquerque and would deprive 
an Albuquerque operation of secondary service area. However, if com- 
parable conditions exist as shown by measurements made on 770 KC, 
660 KC offers just as much coverage for simultaneous operation at New 
York and Albuquerque as 770 KC. It is not considered that directional 
operation of station WNBC on 660 KC protecting the secondary service 


area of an Albuquerque 


[3150] 
station would be favorable with regard to the New York coverage as 
station WNBC is located to the east of New York and should and should 
not be restricted from this site in its signal radiated over the greater 
part of the New York Metropolitan area. However, WNBC could be 
moved to a new site west of New York and then operate with a directional 
antenna restricting its radiation toward KOB and still provide adequate 
or even improved service over the New York Metropolitan Area. 

There are no restrictions under the Third North American Regional 
Broadcast Agreement to values of field radiated from stations operating 
on 660 KC toward Cuba or any other country. 

770 KC 

As has been suggested earlier, directional operation of both WJZ 
and KOB on this frequency is possible, both stations protecting each 
other's secondary service area. It has been established by measure- 
ments that protection does not have to be given to the extent evident by 
the F.C.C. standards in order to achieve interference-free secondary 
service areas for both stations. However, it should also be borne in 
mind that station WJZ is subject to adjacent channel interference from 
station WJR at Detroit on 760 KC and WBBM at Chicago on 780 KC. It 
may be possible to establish standards to find the amount of adjacent 
channel interference within the secondary service areas of these 


stations. A directive design for KOB could then be based on such 
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standards. WJZ could employ directional operation protecting toward 
the west without losing important coverage over the main part of the 
New York Metropolitan area because WJZ is located to the west of New 
York City. 
880 KC 
This frequency is occupied by station WCBS at New York. Simul- 
taneous operation on 880 KC at New York and Albuquerque 


[3151] 
would be under similar conditions as on 770 or 660 KC. However, 
station WCBS is located to the east of New York on an island in Long 
Island Sound. It is conceivable that initial saltwater propagation from 
WCBS toward the west and southwest would cause a similar increase in 
skywave interference received in the Albuquerque area as was evident 
from measurements' on WBZ where the initial radiation occurs over a 
similar saltwater path. 

WCBS could also be relocated at a site to the west of New York 
which would make the design of a directional antenna system practical, 
which would protect KOB and still provide adequate or even improved 
service to the New York Metropolitan area. 

The use of 880 KC is not subject to any restrictions toward Cuba 
or any other country under the terms of the Third North American 
Regional Broadcast Agreement. 

1020 KC 

This frequency is occupied by station KDKA at Pittsburgh as a 
Class I-A station and also by station KFVD at Los Angeles for limited 
time operation. Its use by Albuquerque would necessitate finding a 
different frequency for KFVD or would restrict KFVD to daytime only 
operation, in addition to mutual interference problems between Albu- 
querque and Pittsburgh. It is also doubtful whether simultaneous non- 
directive operation of KDKA and KOB would leave either of the two 
stations with a substantial secondary service area due to mutual inter- 


ference. 


923 


1030 KC 
The use and disadvantages of this frequency have been fully 
covered during the KOB hearing. Class I operation at KOB, providing 


a secondary service on this frequency, would be possible only by re- 
design of the WBZ directive array protecting in the direction toward 
Albuquerque. 


[3152] 
1100 KC 
This is a Class I-A channel occupied by station WTAM at Cleve- 
land. Due to the closer separation between Cleveland and Albuquerque 
than with the other places considered before, mutual interference by 
simultaneous operation would be increased. 
1180 KC 
This Class I-A channel is occupied by station WHAM at Rochester. 
Consideration similar to the Cleveland situation applies in this case. 
1210 KC 
This Class I-A channel is occupied by station WCAU at Phila- 
delphia. Mutual interference conditions would be similar to the ones 
encountered on the New York I-A frequencies. It also should be remem- 
bered that during the N.A.R.B.A. negotiations it was found necessary to 
exchange frequencies between WOAI at San Antonio and WCAU at Phila- 
delphia in order to remove adjacent channel problems between 1210 KC 
operation in the southwestern part of the United States and 1220 KC 
Class I-A operation in Mexico. A reestablishment of the 1210 KC 
operation in New Mexico would probably bring up the problem of adjacent 
channel interference with the Mexican assignment on 1220 KC. Further- 
more, the use of 1210 KC at Albuquerque would necessitate the shifting 
in frequency of station KOAT at Albuquerque, now licensed to operate 
on 1240 KC. 
Other Considerations 
In connection with simultaneous use of 660 KC by KFI and WNBC, 
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it may be possible to assign 640 KC to station KSL at Salt Lake City 
and to use KSL's Class I-A 1160 KC frequency at Albuquerque. A 
similar shift of Class I frequencies in the west using 640 KC at Denver 
and KOA's 850 KC frequency at Albuquerque would not be possible with- 
out the reassignment of station KVOD, now licensed to operate at 
Denver on the 630 KC frequency. 


[3153] 

Consideration was also given to a shift of Class I-A assignments 
involving 820 KC now used by WFAA - WBAP, Dallas - Ft. Worth. By 
simultaneous use of 660 KC at New York and Los Angeles, the vacated 
640 KC frequency would be used by WFAA - WBAP, and 820 KC by KOA, 
both as Class I-A assignments. This would necessitate reassignment of 
stations WNAD, Norman, Oklahoma (1 KW - 640 KC - Day only) and 
KSKY, Dallas, Texas (1 KW - 660 KC - Day only). 

Any reassignment of 640 KC would also effect the operating hours 
of WHKK, licensed for limited time operations at Akron, Ohio. Re- 
assignment of 820 KC would affect the operating hours of WAIT - WCBD, 
Chicago, and WOSU, Columbus, Ohio. Reassignment of 1160 KC would 
similarly affect WJJD, Chicago, and a Cuban assignment under the new 
N.A.R.B.A. (CMJK). 


/s/ Albrecht P. Barsis 
Albrecht P. Barsis 


August 30, 1951 


[3264] FCC 53-46 
MEMORANDUM OPINION AND ORDER 84896 
By the Commission: Commissioner Webster declining to participate. 
1. In our Memorandum Opinion and Order of November 3, 1952, 
herein, we designated for hearing the above-entitled application of 


Albuquerque Broadcasting Company for extension of Special Service 


[3264] 


525 


Authorization to operate Station KOB, Albuquerque, New Mexico, upon 
the following issues: 

'(1) To determine the areas and populations which may 
be expected to receive service from the operation 
of Station KOB as proposed on 770kc, with a power 
of 25kw nighttime, 50kw daytime and the availability 
of other primary and secondary service to such 
areas and populations. 

To determine the areas and populations which may 
be expected to receive service from the operation 
of Station KOB in accordance with the term of its 
license on 1030kc and the availability of other 
primary and secondary service to such areas and 
populations. 

To determine the nature of and the extent to which 
the operation of Station KOB as proposed would 
involve objectionable interference with Station WJZ, 
New York, New York, the areas and populations 
affected thereby, and the availability of other 
primary and secondary service to such areas and 
populations. 

To determine the nature of and the extent to which 
the operation of Station KOB in accordance with the 
terms of its license on 1030kc would involve objec- 
tionable interference with Station WBZ, Boston, 
Massachusetts, the areas and populations affected 
thereby, and the availability of other primary and 


secondary service to such areas and populations. 


526 
[3265] 


(5) To determine whether pending a final decision on 

the above-entitled applications of Albuquerque 

Broadcasting Company for regular operation on 

770 ke (Dockets Nos. 6584 and 6585), the public 

interest would be better served by continued oper- 

ation of KOB as proposed on 770kc or by directing 

KOB to return to its licensed facilities of 1030 kc." 
The Memorandum Opinion and Order followed the filing of a petition 
under Sections 309(c) and 405 of the Communications Act of 1934, as 
amended, on October 21, 1952, by American Broadcasting Company, Inc., 
licensee of Station WJZ, New York City (770kc), directed against the 
Commission's actions of September 30, 1952, removing from the pending 
file KOB's application for construction permit and license for regular 
operation on 770 kc and granting KOB's application for special service 
authorization (SSA) for a period of six months or until thirty days after 
the issuance of a final decision on KOB's applications for regular oper- 


ation on 770 kc, whichever is scoher’ The November 3 Memorandum 
Opinion and Order made the licensee of Station WJZ and of Station WBZ, 
Boston, Mass. (1030 kc) (Westinghouse Radio Stations, Inc .), parties to 


the proceeding, and directed the Hearing Examiner to be assigned to the 


proceeding to conduct the hearing and issue his Initial Decision as ex- 
peditiously as possible. Pending a Final Decision in the proceeding, KOB 
was authorized to operate on 770 kc in accordance with the SSA issued it 
pursuant to the Commission's Order of September 30, 1952, herein. 
Hearing in the matter is now set before Examiner James D. Cunningham. 
A pre-hearing conference was held on November 20, 1952. 

2. Following the release of the November 3, 1952, Memorandum 
Opinion and Order, various pleadings were filed which are disposed of 
in the present document. They are: 

(1) |Petition for rehearing of Commission's Order of 
November 3, 1952, and for other relief, filed by 
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Westinghouse Radio Stations, Inc. (WBZ), on Decem- 
ber 2, 1952. 
Response to Westinghouse petition, filed by Ameri- 
can Broadcasting Company, Inc. (WJZ), on Decem- 
ber 10, 1952. 
Motion to clarify, change and enlarge the issues, 
filed by ABC (WJZ), on December 10, 1952. 
Opposition to WJZ's "response" and "motion" of 
December 10, 1952, filed by WBZ on December 24, 
1952. 
Opposition to WJZ's motion to clarify, change and 
enlarge the issues, filed by Albuquerque Broadcast- 
ing Company (KOB), on December 24, 1952. 


7 


— Further particulars of the history of this proceeding are set forth 
in prior Memorandum Opinions and Orders, and need not be detailed here. 
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Response to WBZ petition and WJZ motion, filed by 


Chief of Commission's Broadcast Bureau on Decem- 
ber 23, 1952. 
3. The WBZ petition for rehearing, filed on December 2, 1952. 
WBZ asks reversal of the November 3, 1952, Order insofar as it directs 
that a hearing be held pursuant to Section 309(c) of the Communications 
Act, on the grant by the Commission of the KOB application for an SSA 
on 770 ke; and insofar as it directs that WBZ be made a party to such 
hearing. Should the Commission deny these requests, then WBZ asks 
that the hearing to be held be a hearing pursuant to Section 316(a) of the 
Communications Act (formerly Section 312(b)) as "requested by Westing- 
house in 1941 upon the modification by the Commission of WBZ's 
license to broadcast as a Class I-A station, unduplicated at night."" In 


the event, however, that the Commission denies the foregoing request 
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for a Section 316(a) hearing, and determines that a hearing be held pursuant to 
Section 309(c) as ordered on November 3, 1952, then WBZ, "pursuant to 
Section 1.389 of the Commission's Rules, requests" (a) that Issues 2 and 
4 set forth in the November 3, 1952, Memorandum Opinion and Order be 
stricken and that an additional issue be substituted; and (b) that the 
Examiner "be directed to exclude all testimony as to network affiliation 


in hearing evidence related to the issues as set forth in the Commission's 


order of November 3, 1952,2/ and as changed by the Commission in 


granting the request by Westinghouse" set out in (a), above. In reciting 
the history of the case WBZ states that in February, 1941, in a letter to 
the Commission, it objected to the Commission's proposed assignment of 
KOB to 1030 kc, and requested a hearing upon its application for authority 
for WBZ to operate after March 29, 1941, on 1030 kc under the same 
Class I-A conditions it had theretofore enjoyed on 990 ke (unduplicated 
operation at night); and that it consented to the continuation of the hearing 
which it had demanded and withdrew "its objection to the temporary 
assignment of KOB to the frequency of 1030 ke as a Class II station," with 
the understanding that its consent was only a stopgap measure. 


——————— 


-’ At the pre-hearing conference of November 20, 1952, the Examiner 
ruled that in hearing evidence as to "other primary and secondary serv- 
ice” in connection with a comparative consideration of the 770 and 1030 
ke channels for the temporary assignment of KOB pending its permanent 
allocation, he would allow evidence of network affiliation, but would 
exclude all other evidence of programming. 


[3267] 

4. In requesting that the Commission set aside the November 3, 
1952, Memorandum Opinion and Order, WBZ contends that the WJZ peti- 
tion, filed on October 21, 1952, did not meet the specific requirements of 
Section 309(c) as a protest, since WJZ did not request a hearing as to 
whether KOB's SSA on 770 ke should be extended, but demanded that 
KOB be "ordered forthwith to return to its licensed frequency of 1030 kc," 
and did not specify issues. In addition, WBZ maintains that it is not 
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properly a party to the hearing, inasmuch as it has no interest in and 
has not protested the continued operation of KOB on 770 kc; and that it 

is not even "'a proper party on the theory that the alternative to a denial 
of the Special Service Authorization extension on 770 kc is to return KOB 
to its licensed frequency of 1030 kc," on the ground that 'KOB cannot be 
returned to 1030 ke until Westinghouse has been granted a hearing under 
Section 316(a)." 

5. In connection with its request that a Section 316(a) hearing 
instead of the ordered Section 309(c) hearing be held, WBZ argues that it 
consented to a continuation of the hearing it requested in February, 1941, 
on the understanding that the license to KOB was a temporary stopgap 
measure and that consent is no longer effective. WBZ declares that the 
Court of Appeals had noted that there ''may be some doubt as to whether 
it (KOB) can feasibly be returned to operation on its licensed frequency 
of 1030 kilocycles, since station WBZ, Boston, withdrew opposition to 
that grant on the understanding that it was a temporary, stopgap measure." 

6. As mentioned above, WBZ submits that, if the Commission over- 
rules its protests and determines that it is a proper party to a Section 
309(c) hearing, in any event the issues specified in the November 3, 1952, 
Memorandum Opinion and Order are improper. The only frequency put 
in issue by KOB's application for extension of its SSA, says WBZ, is 
770 kc, yet ''the Commission has specified a comparison of operation on 
that frequency with possible operation on 1030 kc." It is WBZ's position, 
as previously indicated, that ''KOB has no right to operate on 1030 kc 
pending the full hearing requested by Westinghouse in 1941." Selection 
by the Commission of 1030 ke as the only alternative frequency, WBZ 
alleges, is "capricious and arbitrary," and that the "only proper course 
which the Commission may follow in the highly unlikely contingency that 
renewal of KOB's Special Service Authorization to operate on 770 ke 
should not be found to be in the public interest, convenience and neces- 
sity, is to determine which of the available frequencies, other than 770, 


might best be assigned to KOB for temporary operation pending final 
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decision on Albuquerque's application for a regular license for KOB on 
770 kc.” Accordingly, WBZ requests, if a Section 309(c) hearing be 
held, that the issues be modified by striking out reference to possible 
1030 kc operation (that is, in part, by deleting Issues 2 and 4 of the 
November 3, 1952, Memorandum Opinion and Order); and, in effect, by 
amending present Issue 5 by the specification of two issues to read as 
follows: 
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(3) To determine whether, pending a final decision on 
the above-entitled applications of Albuquerque Broadcasting Com- 
pany for regular operation on 770 ke (Dockets Nos. 6584 and 6585), 
the public interest will be served by continued operation of KOB as 
proposed on 770 kc. 

(4) If it shall be determined that the public interest will 
not be served by continued operation of KOB as proposed on 770 ke 
pending a final decision on said applications of Albuquerque 
Broadcasting Company, then to determine on what frequency, with 
what power and under what other conditions KOB should operate 
in order to best serve the public interest pending such final deci- 
sion on the KOB application for a regular license on 770 kc." 

7. In support of its request that, under any circumstance, evidence 
of network affiliation is not pertinent to a comparative consideration of 
the 770 kc and 1030 ke channels, and that the Examiner be directed to 
exclude all testimony as to network affiliation, WBZ argues that the 
"introduction of evidence of network affiliation would be obviously solely 
for the purpose of attempting to show the extent of duplicate program 
service received by the areas and populations within the service area 


of a given station;?/ that programming evidence is not admissible 


under the issues involved in this case; that network affiliation, which is 
subject to change, is not a proper basis for allocation; and, finally, that 
evidence of network affiliation is irrelevant to the question of "duplica- 
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tion of service within a given station's service area, since that station 
and its network affiliates may not broadcast a similar amount of network 
programs, or broadcast network programs during the same hours," and 
particularly so in this case, as WBZ allegedly carries many programs 
not broadcast by other NBC affiliates. 

8. WJZ's motion to clarify, change and enlarge issues, filed on 
December 10, 1952. WJZ points out that in its October 21, 1952, petition, 
it asked that KOB's 770 ke SSA be terminated and that KOB be forthwith 
returned to 1030 kc; that, nevertheless, the Commission, on November 3, 
1952, ordered a hearing on the application for extension and held that the 
SSA should be continued in effect pending a decision, and made WJZ and 
WBZ parties. Although still of the view that under the mandate of the 
Court of Appeals KOB should be returned immediately to 1030 ke while 
a permanent solution is worked out, WJZ feels that if a hearing is to be 
held on the extension of the 770 kc SSA, the issues specified in the 
November 3, 1952, Memorandum Opinion and Order are inadequate, and 
so it requests amendment of the issues in the respects noted in the 
following paragraphs (9-14). 


7 : ; ‘ae 
2 WBZ and KOB are both National Broadcasting Company affiliates. 
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9. The present issues call for evidence on the comparative day- 


time coverage provided by KOB with 50 kw daytime and 25 kw nighttime 
on 770 kc, and with 10 kw on 1030 kc. Since there is no daytime inter- 


ference from KOB, however, and the only possible justification for re- 


moving KOB from 1030 ke to 770 ke was nighttime interference between 
KOB and WJZ, states WJZ, the comparison of 770 kc and 1030 kc oper- 
ation should be restricted to nighttime hours. WJZ claims that it is 
being treated unfairly if comparative daytime coverage of KOB on 770 kc 
and 1030 ke is an issue because ''770 ke is lower in the spectrum than 


1030 ke and therefore provides more coverage daytime (per unit of 
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power) than does 1030 kc," while limiting "the issues to nighttime cover- 
age would not result in unfairness to KOB, since it would serve a larger 
daytime area on 1030 ke than on its pre-NARBA frequency 1180 kc." 

10. At the pre-hearing conference of November 20, 1952, the 
Examiner ruled that Issue 2 limits the 1030 kc coverage showing to that 
which would be provided by KOB's currently licensed power of 10 kw, 
unlimited time, whereas the 770 kc showing would be on the basis of 
50 kw daytime, 25 kw nighttime. WJZ urges that such a showing would 
be unfair, "and contrary to the 1030 ke, 50 kw, DA-N operation con- 
templated by the Commission for KOB from the outset,"" the Commis- 
sion allegedly having granted KOB authority for 10 kw on 1030 ke on the 
express provision that KOB would increase power to 50 kw on installa- 
tion of a directional antenna at night. WJZ further claims that KOB, 
while apparently recognizing in 1941 that it would eventually go to 50 kw, 
never constructed a directional antenna; KOB's new ownership, however, 
WJZ suggests, might now be willing" to undertake this installation. In 
the light of the foregoing, WJZ argues"that the comparison contemplated 
by issues 1 and 2 should be between KOB's SSA operation on 770 ke and 
its operation on 1030 ke with 50 kw, DA-N," and that there should be "a 
determination of the areas and populations which may be expected to 
receive service from the operation of KOB on 1030 kc, 50 kw, DA-N, the 
availability of other primary and secondary service to such areas and 
populations, the nature of and the extent to which the operation of KOB 
on 1030 kc, 50 kw, DA-N would involve objectionable interference with 
WBZ, the areas and populations affected thereby and the availability of 
other primary and secondary service to such areas and population. It 
would also call for a conclusionary issue on whether pending a final 
determination on a permanent assignment for KOB, the public interest 


would be better served by continued SSA operation of KOB on 770 ke or 


by directing KOB to return to its licensed frequency of 1030 kc, 
utilizing 50 kw, DA-N." 
11. WJZ maintains that WBZ cannot object to any interference it 
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would receive from KOB on 1030 kc, 10 kw, since KOB is regularly 
licensed to operate on that assignment. WJZ therefore requests that 
Issue 4 be deleted as unnecessary, or that it be clarified to show that 
it applies only "to additional objectionable interference that might be 
caused to WBZ by the operation of KOB with 50 kw using a directional 
antenna nighttime, pursuant to the as yet unexecuted authorization to 
increase power on installation of a directional antenna, granted to KOB 


at the time it was first licensed on 1030 kc." 
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12. WJZ asserts that even if KOB should operate on 1030 kc the 
area lost to WBZ would still receive skywave service from at least one 
other Westinghouse Station, all Westinghouse stations being affiliated 
with one network; and that this "overlap in service area raises, of 
course, a substantial question as to whether the Westinghouse stations 
have an undue concentration of one of the media of mass communication 
in this large and important area of the United States. As a corollary, 
it also raises an issue whether the public interest would be better served 
by the loss of one of the multiple and overlapping Westinghouse services 
in this area than by the loss of the service of WJZ."" Accordingly, WJZ 
requests a specific issue on this subject. 

13. "In the highly unlikely contingency," says WJZ, that the Com- 
mission determines that KOB should not return to 1030 kc, "the Com- 
mission will then be faced with selection of a temporary assignment for 
KOB pending a decision on its permanent berth."' As does WBZ in con- 
nection with an alternative to 770 kc operation (see Par. 6, above), WJZ 
insists that it would be "arbitrary and capricious" for the Commission 
to limit the alternative to 1030 ke operation to 770 kc, that the Com- 
mission must consider the entire range of available frequencies and 
that the issues should be modified to take this into account. WJZ 
declares that "the initial selection of 770 kc was merely the first step 


in an investigation of the many clear channel frequencies to determine 
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which would be the most suitable for permanent operation by KOB." 

14. In conclusion, WJZ states that if the Commission does not 
"adopt all or part of the clarifications, changes and enlargements" 
proposed by it, it "reserves the right to present evidence with respect 
to such issues not adopted by the Commission." 

15. We must first decide whether we erred, as WBZ asserts, in 
treating the October 21, 1952, petition of WJZ as a protest under new 
Section 309(c) of the Communications Act, since WJZ neither specifically 
asked for a hearing on the extension of KOB's SSA on 770 ke nor speci- 
fied any issues. Section 309(c) reads in pertinent part as follows: 

"When any instrument of authorization is granted by the Commis- 
sion without a hearing as provided in subsection (a) hereof, such 
grant shall remain subject to protest as hereinafter provided for 

a period of thirty days. During such thirty-day period any party 

in interest may file a protest under oath directed to such grant 

and request a hearing on said application so granted. Any protest 
so filed shall contain such allegations of fact as will show the 
protestant to be a party in interest and shall specify with partic- 
ularity the facts, matters, and things relied upon, but shall not 
include issues or allegations phrased generally. The Commission 
shall, within fifteen days from the date of the filing of such 
protest, enter findings as to whether such protest meets the fore- 
going requirements and if it so finds the application involved 
shall be set for hearing 
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upon the issues set forth in said protest, together with such 


further specific issues, if any, as may be prescribed by the Com- 
mission. In any hearing subsequently held upon such application 
all issues specified by the Commission shall be tried in the same 
manner provided in subsection (b) hereof, but with respect to all 
issues set forth in the protest and not specifically adopted by the 
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Commission, both the burden of proceeding with the introduction 

of evidence and the burden of proof shall be upon the protestant." 
WBZ points to the statements of WJZ's counsel at the pre-hearing con- 
ference that it did not want a hearing as an admission of its lack of 
standing to invoke Section 309(c). We are of the opinion, however, that 
Section 309(c) should not be so literally construed as WBZ would have it, 
and that the lack of a specific request for a hearing by WJZ must be 
considered in the context of its position. Its counsel's statement at the 
pre-hearing conference is apparently only a reiteration of WJZ's posi- 
tion in its protest, that is, that it did not want a hearing because it 
believed that the Commission could and should immediately take KOB 
off 770 ke and forthwith return it to 1030 kc; obviously, WJZ was willing 
to dispense with hearing if this prayer were granted. But we could not 
assume, as is clear from WJZ's contentions in its pleadings here under 
consideration, that it waived the advantages of hearing if the specific 
relief requested by it were denied. The basic purpose of Section 309(c) 
was to furnish a method by which "any person who has the right to chal- 
lenge the legality or propriety of such a grant by appeal from the Com- 
mission's decision can make his complaint first before the Commission 

. a guaranty which the present law does not contain."’ Sen. Rep. 

No. 44, 82nd Congress, 1st Session, 1952. The relief requested by WJZ, 
in effect, was stated in the alternative, that is, that the Commission 
either immediately take KOB off 770 kc and return it to 1030 kc, or that 
the Commission hold a hearing with respect to the temporary use of 
770 kc by KOB. We therefore hold that we did not err in the Memoran- 
dum Opinion and Order of November 3, 1952, in finding that WJZ's 
petition of October 21, 1952, met the requirements of Section 309(c), nor 
in specifying issues we considered necessary and appropriate, though 
none had been specified by the protestant. 

16. We turn now to the other requests in the WBZ and WJZ peti- 
tions relating to (1) the amendment of the issues; (2) the naming of 
WBZ as a party; (3) the kind of hearing to be accorded WBZ; and (4) the 
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pertinency of evidence of network affiliation under the issues. 

17. As to WBZ's being made a party, it must be noted that KOB 
is licensed on 1030 kc, and that although WBZ may perhaps consider 
insecure any claim KOB might make to regular operation on 1030 kc, 
unless and until invalidated KOB has a valid license for 1030 kc. 


Consequently, any 
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determination with respect to the continuance of operation on 770 ke 
involves a comparison with operation on 1030 kc. WBZ is therefore 
a proper party, and the Commission in so designating it afforded it an 
appropriate opportunity to protect its rights. 

18. As mentioned above, WBZ says that the only appropriate 
hearing under the circumstances would be with respect to the Commis- 
sion's action in 1941 classifying 1030 kc as a I-B rather thanaI-A 
channel. But it is apparent from the previous paragraph that such a 
hearing is not the only "appropriate" one, and that WBZ properly 
appears as a party in the designated hearing which will be concerned 
with the temporary berth of KOB pending its regular assignment. 

19. We agree with WBZ that the issues in the November 3, 1952, 
Memorandum Opinion and Order, in speaking of "'the availability of other 
primary and secondary service to such areas and populations," do not 
contemplate the consideration of evidence of network affiliation; indeed, 
they do not look to the receipt of any evidence of programming. We be- 
lieve that programming evidence is not essential in the present case, 
where we are attempting expeditiously to find a temporary assignment 
for KOB pending its regular assignment. We intended that only electri- 
cal services were to be considered under the issues calling for a deter- 
mination of the "availability of other primary and secondary service.” 

20. In considering WBZ's and WJZ's requests to amend the 
issues, we are faced with formidable bars toa grant of the relief sought. 


In the first place, we view WJZ's attempt to alter the issues after 
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invoking the provisions of Section 309(c) as an impedance to the expedi- 
tious conduct of the proceeding which that section contemplates. It is 
our view that Section 309(c) provides for speedy consideration of a 
protest case by making the statutory right of the protestant to specify 
issues coterminous with the filing of the protest. In addition, some of 


the requested relief is clearly inappropriate in the present temporary 


assignment proceeding. Of this nature are the demands that the issues 


be enlarged to cover frequencies other than 770 ke and 1030 kc, an 
action which would convert this matter into a miniature clear channel 
proceeding; that the Commission should herein consider the allegedly 
undue concentration of Westinghouse broadcast facilities; and that con- 
sideration be given to directional operation, it being patently unreason- 
able to require WBZ and KOB to go to the expense of erecting direc- 
tional antennas so that KOB can operate temporarily on 1030 kc. Nor 
do petitioners fare better in those instances in which the relief requested 
is not of itself inappropriate in view of the emergency nature of the pro- 
ceeding. Thus, with respect toWBZ's request that the issues be re- 
drafted so that the only frequency initially in question is 770 kc, and that 
the reference to 1030 kc as the only alternative frequency is eliminated, 


it is apparent from the previous discussion herein that the 
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present issues properly provide for comparative consideration of 770 kc 
and 1030 ke. Again, as to WJZ's request that the comparison between 
770 ke and 1030 kc be restricted to nighttime operation, a determination 
of the public interest must take into account all aspects of the respective 
operations, the relative weight of particular elements being left for 
appropriate consideration. Finally, as to WJZ's contention that the 
issues be amended in various respects to cover KOB's suppositious 
operation on 1030 kc, 50 kw, with directional antenna at night, it is 
sufficient to point out that KOB has never been licensed for 50 kw on 
1030 kc, but had been authorized to use that power on 1180 kc. 
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21. Nor do we concur in WJZ's attempted "reservation of right" 
to present evidence with respect to issues it now proposes but not 
adopted by the Commission. In our view, Section 309(c) makes clear 
that such a right relates only to issues specified by the protestant in its 
protest but not adopted by the Commission. As pointed out above, we 
believe this right to specification of issues by a protestant is coterminous 
with the filing of its protest. WJZ's right to present evidence is therefore 
limited by the designated issues. 

22. ACCORDINGLY, IT IS ORDERED, This 16th day of January, 
1953: (1) That insofar as the petition for rehearing of the Commission's 
Order of November 3, 1952, and for other relief, filed by Westinghouse 
Radio Stations, Inc. (WBZ) on December 2, 1952, requests that the 
phrase in the issues designated in the Memorandum Opinion and Order 
of November 3, 1952 "the availability of other primary and secondary 
service to such areas and populations" be declared not to contemplate 
the receipt of evidence relating to network affiliation, it IS GRANTED 
pursuant to the discussion in Paragraph 19, above; and that in all other 
respects the said petition IS DENIED; and 
(2) That the motion to clarify, change and enlarge the issues, filed by 
American Broadcasting Company, Inc. (WJZ), on December 10, 1952, 
IS DENIED. 

FEDERAL COMMUNICATIONS COMMISSION * 
/s/ T. J. Slowie 

[SEAL] | Secretary 


Released: January 19, 1953 


* Statement of Commissioner Webster: 


I am not in a position to participate as I am still of the opinion that KOB 
should be returned to its regularly licensed assignment of 1030 kc. 
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MEMORANDUM OPINION AND ORDER 
By the Commission: 

1. The Commission has before it for consideration the following 
pleadings filed in the above-entitled proceeding: (1) Petition for rehear- 
ing, for waiver and motion for change of issues filed on June 17, 1955 by 
Westinghouse Broadcasting Company (WBZ, Boston, Massachusetts); 

(2) motion for leave to intervene and for enlargement of issues filed on 
June 17, 1955 by Baptist General Convention, licensee of Station KWBU, 
Corpus Christi, Texas; (3) petition for removal of its application (File 
No. BP-5735) from the pending file and to designate said application for 
consolidated hearing in the above-entitled proceeding filed on June 30, 
1955 by KXA, Inc., licensee of Station KXA, Seattle, Washington; (4) 
petition to change, clarify and expand issues filed on July 5, 1955 by 
American Broadcasting Company (WABC, New York, New York); (5) 
petition for change of issues filed on July 5, 1955 by Albuquerque Broad- 
casting Company (KOB, Albuquerque, New Mexico); (6) petition for oral 
argument and for postponement of proceeding filed on September 2, 1955 
by Westinghouse Broadcasting Company; and (7) the various oppositions, 
comments and responses filed to the above pleadings. 

Background 

2. The Commission on May 26, 1955, in conformance with the 
mandate of the Circuit Court of Appeals for the District of Columbia 
Circuit in the case of American Broadcasting Company, Inc. v. FCC 
(191 F2d 492), adopted a Memorandum Opinion and Order ordering 
further hearing on the applications of Albuquerque Broadcasting Com- 
pany (KOB) for modification of construction permit (File No. BMP- 


1738, Docket No. 6584) and for license to cover construction permit as 


modified and authority to determine operating power by direct measure- 
ment (File Nos. BL-1799 and BZ-1583, Docket No. 6585). Thereafter, 
the above pleadings were filed. As a consequence thereof the Examiner 


on October 4, 1955 continued the hearing without date pending disposition 
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of these pleadings. The pleadings, together with the various oppositions, 
responses and replies, total in excess of 30, not considering 8 additional 
requests for extensions of time in which to file certain of these plead- 
ings. Consequently, due to the voluminous nature of these documents, 
attempt will not be made to set forth in this Memorandum Opinion and 


Order in detail all of the contentions 
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and allegations made by the various parties. However, full consideration 
has been given to each pleading filed. 
Summary of Petitions of Present Parties to Proceeding 

3. In its pleadings filed herein, Westinghouse Broadcasting Com- 
pany requests that the issues be modified as follows: (a) by deletion of 
issue 19 to exclude evidence of network affiliations or, in the alternative, 
enlargement of this issue to include evidence of all programming of all 
stations serving the areas involved; (b) by deletion of issue 18 relative 
to overlap of service areas of Westinghouse owned and operated stations; 
(c) by deletion of issues 1, 4, 11, 12, 13, 15, and 16. 

4, Westinghouse Broadcasting Company, in addition to its request 
for modification of issues, also requests a waiver of the provisions of 
the Commission's standards which require that the 10% and 50% skywave 
field intensity values of a station be computed on the basis of figure 1 of 
the standards; requests further the rescission of the direction that the 
previous record made in this proceeding be considered in view of the 
fact that Westinghouse was not a party at the time of compiling such 
record; and requests oral argument on the various pleadings filed herein 
and postponement of the hearing until after final disposition of these 
pleadings. 

5. American Broadcasting Company requests that the issues be 
modified as follows: (a) by enlargement of issues to permit a showing 
of all possible operations of station KOB on frequency 1030 kc with 4 


particular operations specified; (b) by enlargement of issues to permit 
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a showing of possible operation by KOB on channels other than 770 kc and 
1030 kc, with frequencies 660 kc, 880 kc, 1020 kc, 1100 ke and 1180 kc 
being specified; (c) by deletion or change of all issues calling for informa- 
tion on operation by KOB with 25 kw power (the issues involved would be 
2, 5 and 19); (d) by modification of all coverage issues in such manner as 
not to require a showing of the daytime coverage of station KOB; (e) by 
modification of issues to specify that only interference of KOB to WBZ 
resulting from operation with power greater than 10 kw shall be con- 
sidered material; (f) by enlargement of issues to require a showing of 
overlap between stations KOB and KLZ. 

6. American Broadcasting Company in addition requests (a) the 
issuance of show cause orders to the licensees of stations WBZ and KOB 
and of all other stations that would be involved if additional channels are 
considered, said orders to command them to show cause why their 
licenses should not be modified as specified under the various proposals 
herein, and (b) that the Commission immediately order a return of station 
KOB to operation on its licensed facilities pending final determination of 
the instant proceeding. 

7. Albuquerque Broadcasting Company requests that the issues be 
modified as follows: (a) that issues 17 and 19 relative to programming 
and network affiliations be deleted; (b) to require a showing by American 
Broadcasting Company as to service from other ABC owned or affiliated 
stations in the areas station WABC would lose with station KOB operating 


on 
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frequency 770 kc; (c) by enlargement of issues to permit a showing as 
to the operation of station KOB as the dominant I-B station on frequencies 
770 kc and 1030 ke; (d) by modification of issue 8 in such manner as not to 


limit the showing required to the operation proposed in the pending appli- 


cations of Albuquerque Broadcasting Company; (e) by modification of 


issue 7 in such manner as not to limit the showing required to the 


[4341] 
544 
operation proposed in the pending applications of Albuquerque Broad- 
casting Company. 
Summary of Petition of Baptist General Convention 

8. Baptist General Convention requests that it be named a party 
intervenor in the present proceeding on the basis of alleged interference 
under certain of the proposals herein to the presently licensed operation 
of its station KWBU. Modification of issues is also requested to include 
issues designed to determine (a) the extent of any interference to the 
primary or secondary service areas of stations KWBU and KOB under 
certain of the specified operations; (b) the service lost from restriction 
of KWBU's operating hours should new standards be adopted as a result 
of the daytime skywave hearing (Docket No. 8333); (c) whether, in the 
event KOB is ordered to operate on 1030 kc, KWBU's authorization 
should be modified to permit operation on 770 kc. 

Summary of Petition of KXA, Inc. 

9. KXA, Inc. requests that its pending application (File No. BP- 
5735) for a construction permit to change facilities of station KXA, 
Seattle, Washington, from 770 kc, 1 kw, limited hours to 770 kc, 50 kw 
DA-2 unlimited, be removed from the pending file and consolidated for 
hearing in the instant proceeding. Modification of issues is also re- 
quested to include 6 additional issues and to amend present issues 7 and 
17. In its reply to the oppositions of the other parties, KXA, Inc. also 
requests oral argument on its petition. 

Purpose of Proceeding 

10. Initially, from the statements and matters contained in their 
pleadings, all parties appear to recognize that the instant proceeding 
and the determinations made therein are subject to modification by such 
changes as may result from the overall clear channel proceeding in 
Docket No. 6741. This factor was also recognized in the Court decision 


resulting in this further hearing, the Court stating "it is true that those 


proceedings [clear channel] may ultimately lead to very different con- 


clusions regarding KOB than those which might be reached in this case. 
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And that in turn might result in KOB having to incur additional expenses 


and frequency changes .. ."' The Court however issued its mandate to 
the Commission holding that the American Broadcasting Company, in 
view of the delay which had arisen in the clear channel proceeding, must 
be afforded a full hearing at this time regardless of these possibilities 2/ 


Ht ; , ; } 
i Westinghouse Broadcasting Company will hereinafter sometimes be 


referred to as WBZ; American Broadcasting Company as WABC; 
Albuquerque Broadcasting Company as KOB; KXA, Inc. as KXA; and 
Baptist General Convention as KWBU. 


[4342] 
Request for Oral Argument and for Continuance 

11. WBZ, by its petition filed on September 2, 1955, requests oral 
argument on the various pleadings here under consideration and post- 
ponement of the proceeding until after disposition of these pleadings. 
The request for oral argument is based primarily on the complexities of 
the matters here presented and to permit each party to state its position 
on these matters and the course to be followed in the proceeding. We do 
not believe oral argument by the parties, in which their diverse view- 
points and positions would be reiterated, would be of benefit to the Com- 
mission. These positions and viewpoints were fully presented by the 
multitudinous petitions, oppositions, comments and replies filed herein, 
each of which has received careful and detailed consideration. We there- 
fore believe oral argument would serve only to add to the volume of 
material without compensating benefit. With reference to the request 
for postponement of the hearing until after disposition of these pleadings, 
on October 4, 1955 the Examiner continued the hearing without date 
pending there disposition. Accordingly, this pleading of Westinghouse 
Broadcasting Company will be denied. 

Validity of Original Record 

12. We here have different contentions advanced by two parties, 

WBZ and KXA, both questioning the validity of the Commission's action 
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in reopening the record and ordering further hearing. WBZ contends it 
cannot be bound by the former record as it was not a party to the pro- 
ceeding. KXA contends that a hearing de novo is required as the former 
proceeding was in violation of the provisions of former Section 409(a) of 
the Communications Act and therefore a nullity, one issue having been 
included (issue 7) which looked toward a determination as to whether 
Section 3.25 of the Commission's Rules should be amended so as to 
permit the operation of Station KOB as proposed in Application BMP- 
1738. This contention is based on the provision of former Section 409(a) 
"that in the administration of Title II an examiner may not be authorized 
to exercise such powers [hold hearings and receive evidence] with 
respect to a matter involving (1) a change of policy by the Commission, 
(2) the revocation of a station license, (3) new devices or developments 
in radio, or (4) a new kind of use of frequencies."' It is asserted that 
"No argument is required to demonstrate that the amendment of a sub- 
stantive rule, going beyond mere editorial changes, is a change of policy 
and that while this restriction of the authority of examiners has now been 
removed and evidence can now be received on issue 7, the evidence in 
the January 1945 record is not available for use." 

13. We recognize that WBZ, not having participated in the earlier 
portion of this hearing and being a party respondent, cannot be bound by 
the record made without being afforded opportunity to present evidence 
on its own behalf and to cross-examine witnesses. However, now being 


a party to the proceeding it may present admissible evidence 
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on all issues and witnesses previously testifying may be recalled should 
WBZ wish to cross-examine them. We therefore, in order to expedite 
this proceeding, adhere to our directions to the Examiner contained in 
paragraph 3 of our Memorandum Opinion and Order of May 26, 1955, 
that competent evidence taken in the earlier portion of this hearing need 
not be resubmitted, but such direction shall be subject to the condition 
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that any witness or witnesses through whom such evidence was adduced 
shall be recalled for cross-examination upon demand by Westinghouse 
Broadcasting Company. 

14. We turn now to the contention of KXA that the Commission 
must order a hearing de novo in this proceeding. Section 3.25 of the 
Commission's Rules does nothing more than specify the frequencies to 
which Class I and Class II stations will be assigned. Of the 47 fre- 
quencies there specified the only change contemplated within said issue 
7 is the shift of frequency 770 kc from Class I-A to Class I-B. Only one 
station operates nighttime on Class I-A Channels. One or more may 
operate nighttime on Class I-B Channels. Whether or not Station KOB 
shall be permitted to operate nighttime on frequency 770 kc is of course 
contingent upon the ultimate determinations made in this proceeding. If 
the ultimate determination is to permit operation by KOB on frequency 
770 ke it would not necessarily lead to any change in Section 3.25 of the 
Rules so as to permit stations other than WABC and KOB to operate on 
this frequency. This entire proceeding has arisen as the result of un- 
usual circumstances and events arising out of the original North Ameri- 
can Regional Broadcasting Agreement. Rather than shifting frequency 
770 ke from Class I-A to Class I-B and thereby opening it for possible 
nighttime operation bydations other than WABC and KOB, the ultimate 
determination may well be that, due to these unusual circumstances, the 
provisions of Section 3.25 may be waived as to Station KOB so as to 
permit it to operate nighttime on this frequency together with Station 
WABC. We are not here attempting to state what the ultimate deter- 
mination would be as, should it be found that Station KOB should operate 


on frequency 1030 kc, the problem may not even arise. However, we are 


pointing out that it may be determined that no change whatever should be 


made in this section of the Rules. Also, assuming issue 7 did contem- 
plate matters which an Examiner was formerly precluded from hearing, 
the fact that the evidence received relative to this single issue is not 


available for use would not serve to invalidate the proceeding insofar 


[4343] 
548 
as the other nine issues on which evidence was taken are involved. We 
therefore cannot agree with KXA that a hearing de novo is required. 
KXA, Inc. Application 

15. Having rejected the contention of KXA relative to the neces- 
sity of ordering a hearing de novo, we now consider whether its said 
application (File No. BP-5735) is entitled to comparative consideration 
in this proceeding. Comparative consideration is demanded on the 


ground that this application was co-pending with the applications herein 
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of KOB at the time of their designation for hearing. The contention is 
premised on the fact thatKXA did at that time have pending its applica- 
tion B5-P-3815 which requested modification of license to specify oper- 
ation full time on 770'kc, with 1 kw power. On September 19, 1944 the 
Commission denied the petition of KXA requesting that this application 
be designated for hearing in a consolidated proceeding with the applica- 
tion of KOB, but KXA was permitted to intervene in the KOB proceeding. 
No appeal from this action was taken. On September 22, 1944 the appli- 
cation was designated for separate hearing. Thereafter KXA filed a 
petition for Leave to Amend to specify 10 kw DA-N power. The petition 
was granted, the amendment accepted, and the application as amended 
removed from the hearing docket. By letter of November 16, 1945 KXA 
was informed that action had been deferred on its application, and in 
February of 1946 was informed that, under the February 5, 1946 state- 


ment of policy (1 RR 53:902), the application had been dismissed without 


prejudice to the filing of a petition for reinstatement after the conclusion 
of the clear channel proceeding. The application of KOB herein was 
specifically excepted from this policy and retained on file. 

16. Thereafter, on August 9, 1946 the Commission issued a Public 
Notice relative to applications requesting operation on channels 770 kc 
and 1030 kc, those here involved. (1 RR 53:905-906) In this notice it 


was stated that, due to the anomalous situation existing relative to 
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frequencies 770 ke and 1030 ke due to retention on file of the KOB appli- 
cation, the KOB application and all other applications for operation on 
either 770 ke or 1030 kc would be put in the pending files until after a 
decision in the clear channel hearing; and that "any application which 
may be filed in the future for operation on either of these two frequencies 
will likewise be put in the pending files. . .". KXA at no time after 
issuance of this notice requested reinstatement of its dismissed applica- 
tion, as did others whose application had been dismissed under the Feb- 
ruary 5, 1946 statement of policy. However, on February 4, 1947 KXA 
filed another application for construction permit to increase power to 

50 kw, install directional antenna DA-1, install new transmitter, change 
transmitter location and change hours of operation. This application 
was accepted, assigned File No. BP-5735 and placed in the pending file. 
KXA now contends that the Commission's said notice of August 9, 1946 
automatically reinstated its previously dismissed application File No. 
B5-P-3815 and that its application filed on February 4, 1947 was in 
effect an amendment of its original application or a continuation of it. 

It is therefore asserted that under the doctrine of the Ashbacker case, 
326 U.S. 327, it is entitled to comparative consideration. 

17. We do not agree with this contention of KXA. The notice of 
August 9, 1946 did not automatically reinstate the previously dismissed 
applications for operation on Channels 770 kc and 1030 ke and no such 
applications have been reinstated, except upon specific request therefor. 
Nor do we believe that KXA, Inc. can contend that its application of 
February 4, 1947 was an amendment to or continuation of its dismissed 
application. It was not submitted in the form of an amendment. The 
facilities requested differ radically from those requested in its dis- 
missed application. The February 4, 1947 application was complete in 
and of itself except for incorporation by reference of certain informa- 


tion 
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contained in the Commission's ownership files, in application File No. 
B5-AL-500 for Assignment of License to KXA, Inc., and in application 
File No. B5-S-59 for Renewal of License of Station KXA. At no place 
in the application is reference made to the application previously dis- 
missed. Further, the Commission on February 20, 1947 notified appli- 
cant's attorney as follows: ''You are advised that the application you 
filed on behalf of Station KXA is in direct conflict with Section 3.25(a) 
of the Commission's Rules and Regulations of Practice and Procedure. 
The application has been accepted for filing and file number BP-5735 
has been assigned; however, it will be placed in our pending file in 
accordance with Public Notice dated August 9, 1946 (copy attached)." 
Thus the application was submitted and accepted as a new application, 
petitioner was informed it had been accepted as a new application and 
at no time was this action questioned. Thus there is no merit to peti- 
tioner's contention that this application was co-pending with that of KOB 
and is therefore entitled to comparative consideration. It was filed long 
after commencement of the instant proceeding. The said petition of KXA 
must be denied together with its request for oral argument thereon. The 
fact that KXA, Inc. is presently a party intervenor in this proceeding on 
the basis of possible interference to its licensed operation is not, as 
urged, a valid consideration in this matter. 
Petition of Baptist General Convention 

18. Baptist General Convention in its petition for intervention, has 
made a showing adequate to entitle it to participate in the instant proceed- 
ing as a party intervenor. We further believe that Baptist General Con- 
vention should be required to show cause in this proceeding as to why the 
license of Station KWBU should not be modified to specify daytime only 
operation at Corpus Christi, Texas in accordance with the Commission's 
Rules and to include a condition to require Station KWBU to operate with 
a directional antenna designed to adequately protect Station KOB from 
receiving interference should there be any, if KOB ultimately is required 
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to operate on the frequency of 1030 kc as a result of this proceeding. 

In arriving at this determination, we have taken into consideration the 
equities involved as to the original grant of the KWBU license. On 
February 4, 1941 the Commission issued to KOB a license to operate 
on 1030 kc. KWBU was granted a Special Service Authorization on 
November 9, 1944 to operate on 1030 kc with a directional antenna, and 
on August 25, 1945 the Authorization was modified to specify non- 
directional operation after five of KWBU's six towers had been blown 
down in a hurricane. KWBU's Special Service Authorization was ex- 
tended regularly to December 2, 1954, when the original license was 
granted. Clearly KWBU's rights are subordinate to those of KOB and 
the Commission's grant of the KWBU license should not therefore have 
authorized operation of KWBU from sunrise at Boston. We further be- 
lieve, in view of KOB's potential operation on 1030 kc, and also in view 
of the provisions of the Commission's Rules, the license granted KWBU 
should properly have been ''daytime only" rather than one which affords 
KWBU additional morning operation hours. With a license to operate 
daytime only, as a Class II station in accordance with the Commission's 
Rules, KWBU, under existing conditions, would be authorized to operate 


from sunrise to sunset at 
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Corpus Christi, Texas, and would also be privileged to operate from sun- 
. ise at Boston under and subject to the provisions of the Commission's 
Rules. However, under its existing license, specifying operation from 
sunrise at Boston, KWBU may operate from sunrise at Boston as a 
matter of right. Although a separate ''Show Cause" proceeding against 
the licensee of Station KWBU might properly be instituted in this matter, 
we believe it more expeditious to order such proceeding to be consoli- 
dated with the instant proceeding. 

19. We see no merit, however, to the request that the issues 


herein be enlarged so as to permit consideration of possible operation 
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of Station KWBU on 770 kc. There are no equities present in KWBU 
entitling it to such consideration, and to include such issue would un- 
necessarily broaden the scope of the proceeding, with the consequent 
necessity of bringing in other parties. Should Station KWBU subse- 
quently desire to request operation on this frequency, it may make appli- 
cation therefor consistent with the provisions of stated Commission 
policy with reference to the still pending clear channel proceeding (see 
paragraphs 15 and 16) and the Rules and Regulations of the Commission. 
The other requests for enlargement of issues made in the said petition 
of KWBU will be subsequently dealt with in connection with the other 


requests made herein for modification of issues. 


Westinghouse Broadcasting Company Request for Waiver of 
Section 3.182(t) of the Commissions Rules with Respect 
to the Requirement that the 10% and 50% Skywave Field 
Intensity be Computed on the Basis of Figure 1 of the 
Standards 
20. Westinghouse Broadcasting Company requests that paragraph 
11 of the Commission's Memorandum Opinion and Order of May 26, 1955 
ordering the further hearing herein, be revised so as not to limit the 


showing of skywave signal intensities to Figure 1 of the Commission's 


Standards 2/ This request is predicated upon a provision of the Stand- 
ards still in effect (now Section 3.185(j) of the Rules). Without passing 


upon the materiality or competency of the evidence to be presented we 


believe, in order to avoid any subsequent question as to the adequacy of 
the hearing afforded herein, such request should be granted. Therefore, 
this direction to the Examiner is modified to the extent that Westing- 
house Broadcasting Company shall be permitted to make this requested 
showing. This, however, does not alter our previous ruling that skywave 
measurements are not to be considered. This is without prejudice to the 
actions taken in this proceeding by the Examiner relative to the showings 
as to possible changed transmitter locations or to the appeal of such 
actions by Westinghouse Broadcasting Company to the Commission. 


y———— 


— Bya recent amendment, the provision of the Standards to which 
reference is made, is now Section 3.182(t) of the Rules. 
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American Broadcasting Company Request to Include Channels 
Other Than 770 ke and 1030 ke 
21. American Broadcasting Company requests that the scope of 
the instant proceeding be enlarged to consider operation of Station KOB 
on channels other than 770 kc and 1030 kc. The Commission considered 
this same request in its Memorandum Opinion and Order of May 26, 
1955. It was there pointed out that consideration of other clear channels 
in this matter would effect a reattachment of the subject proceeding to 
the voluminous and complex clear channel hearing. It was the delay 
occasioned by the Commission's action in originally tieing the instant 
proceeding to the clear channel hearing that resulted in the Court's 
mandate to the Commission to afford American Broadcasting Company 
the expeditious hearing to which it was entitled. We stated in this 
Memorandum Opinion and Order that "whatever equities there are for 
considering other clear channels, and there are some, they are dwarfed 
by the compelling need for the earliest termination of this proceeding 
possible, consistent with a fair and judicious hearing and decision." 
These considerations are still applicable and the request of American 
Broadcasting Company for considering channels other than 770 kc and 
1030 kc must be denied. 
Request for Issuance of Show Cause Orders 
22. American Broadcasting Company requests the issuance of 
show cause orders to the licensees of Stations WBZ, KOB and of all 
other stations that would be involved if additional channels are con- 
sidered. We have previously considered this matter as it affects Station 
KWBU and have determined that, in view of the distinct possibility that 
modification of this station's license may be required in a definitely 
determined manner, that a show cause order should be issued against 
the licensee of this station. However, there is presently no degree of 
certainty as to what, if any, modification of the licenses of Stations 
WABC, WBZ or KOB may be required. Petitioner also apparently 
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recognized this bar as no effort was made to specify any specific modi- 
fication to which such orders should be directed. We therefore believe 
it premature to issue show cause orders at this time to the licensees of 
these stations. In view of our determination that it is necessary to 
limit the instant proceeding to the frequencies historically involved 
rather than considering all clear channels, that part of the request for 
issuance of show cause orders requires no further consideration. 

23. WABC also requests that the Commission immediately order 
a return of Station KOB to operation on its licensed facilities pending 
final determination of\ the instant proceeding. The Commission has pre- 
viously considered this request on several occasions and refused to 
issue such order. No new matters have been presented here which we 
believe alter the considerations leading to the previous denials and this 


request must therefore again be denied. 


[4348] 
Requests for Modification of Issues 

24. We turn initially to the requests for modification of issues 
made by Baptist General Convention in its petition for intervention. The 
request for inclusion of an issue designed to determine the effect upon 
Station KWBU should its operating hours be restricted through adoption 
of new standards in Docket No. 8333 (daytime skywave proceeding) must 
be rejected. The standards proposed therein will of course be appli- 
cable to Station KWBU as well as other stations, if adopted. However, 
we do not believe such matter proper for consideration in the instant 
proceeding as to do so would be to enter the field of supposititious even- 
tualities which may never arise, in addition to bringing incomplete Rule 
making matters into this adjudicatory proceeding. We have previously 
rejected the request for consideration of the operation of Station KWBU 
on frequency 770 ke and therefore the issue requested looking toward a 
determination as to the areas and populations that would be served 


under such operation requires no further consideration. However, an 
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issue must be adopted directing the licensee to show cause why the 
license of Station KWBU should not be modified. Accordingly, on the 
Commission's own motion, the issues will be modified to include the 
following issues: 

"To determine whether the license of Station KWBU should be 

modified to specify daytime only operation and whether such 

license should be made subject to the condition that Station KWBU 
shall operate with a directional antenna designed to adequately 
protect Station KOB from interference, if any, if Station KOB is 
ultimately required to operate on the frequency 1030 kc. 

25. WABC requests enlargement or clarification of issues to per- 
mit the introduction of evidence on all possible operations by KOB on 
1030 ke with four particular operations specified. We believe that, in 
order to avoid any question as to the reasonableness of the extent of the 
hearing afforded herein, consideration should be given to the particular 
operations specified. However, we cannot blindly enlarge issues to en- 
conpass all possible operations on frequency 1030 kc. Such action 
would in our opinion be directly contrary to the provision of Section 
309(b) of the Communications Act of 1934, as amended which prohibits 
the Commission from including "issues or requirements phrased 
generally." WABC specified the operations on which it desires to ad- 
duce evidence as follows: 

CASE I — Operation by KOB so as to afford complete Class I-B 
protection to the present directional antenna operation 
of WBZ, which radiates approximately 100 kw in the 
direction of KOB. 

Operation by KOB with the same directional antenna as 
in Case I, while WBZ operates with a directional 
antenna which would restrict radiation in the direction 
of KOB to 50 kw. 

CASE III— Operation by KOB with 50 kw and a directional antenna 
which restricts the radiation to 10 kw in the direction 
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of WBZ, while WBZ operates with a directional an- 
tenna which would restrict radiation to 50 kw in the 
direction of KOB. 


[4349] 
CASE IV— KOB and WBZ each affording complete Class I-B 
protection to the other. 
Made a part of this request, by incorporation, is the petition of WABC 
filed on December 10, 1952 in Docket No. 10336. This petition requests 
consideration of the alternative proposals with KOB operating with 
power of 50 kw DA-N and therefore we believe the above CASE I and 
CASE IV are presently within the scope of issues 13 and 11 respectively. 
To include CASE II and CASE III the issues will be enlarged as follows: 
20. ''To determine the directional antenna pattern that Station 
WBZ operating with 50 KW power as a Class I-B station could 
use to restrict radiation from WBZ in the direction of KOB to 
50 kw, what areas and populations would receive primary as 
well as secondary service from Station WBZ, under such 
operation, and what areas and populations would gain or lose 
primary or secondary service from Stations WBZ under such 
operation and the other services available to such areas and 
populations. 

- "To determine the areas and populations which would receive 
service from Station KOB operating with 50 kw on 1030 kc, 
employing the same directional antenna as in Issue 13, and 
operating simultaneously with WBZ employing the directional 
antenna determined in Issue 20, and the other services avail- 
able to such areas and populations. 

- "To determine the directional antenna patterns that Stations 
WBZ and KOB operating with 50 kw power could use to 
restrict radiation from WBZ in the direction of KOB to 50 kw 
and to restrict radiation from KOB in the direction of WBZ 
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to 10 kw, what areas and populations would receive primary 
as well as secondary service from Stations WBZ and KOB 
under such operations, what areas and populations would gain 
or lose primary as well as secondary service from Stations 
WBZ and KOB under such operations and the other services 
available to such areas and populations." 
26. KOB requests enlargement of issues to permit consideration 
of the operation of Station KOB as the dominant station on frequencies 
770 ke and 1030 kc. On the basis of the same considerations which have 
led us to grant the request of WABC to permit a showing of other possible 
operations on the frequencies involved, we believe this request should be 
granted. Accordingly, the issues will be enlarged as follows: 
23. "To determine the directional antenna patterns that Stations 
WBZ and WABC operating on 1030 kc and 770 kc, respectively, 
with 50 kw could use, each protecting Station KOB as a 
Class I-B station operating on 1030 ke and 770 ke, respectively, 
with 50 kw non-directionally in accordance with the Commis- 


sion's Rules, Regulations and Standards. 


[4350] 

. "To determine the areas and populations which would receive 
primary as well as secondary service from Station KOB 
operating with 50 kw power, non-directionally on 770 ke or 
1030 ke with protection as a Class I-B station, what other 
broadcast services are available to those areas and popula- 
tions, the areas and populations which would lose primary as 
well as secondary service particularly from Station WBZ or 
Station WABC operating as specified under Issue 23 and what 
other broadcast services are available to those areas and 
populations." 

27. WABC also requests enlargement of issues to include an issue 


designed to determine the extent of any overlap that may exist between 
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the operations of Station KOB as contemplated under the issues herein 
and the operation of Station KLZ, Denver, Colorado and whether such 
overlap, if any, would be in violation of Section 3.35(a) of the Commis- 
sion's Rules. Detailed study of engineering data relative to this matter 
indicates that, with Station KOB operating non-directionally on 770 kc 
with 50 kw power, there would be an overlap only of the 0.1 mv/m con- 
tour of Station KOB with the 0.5 mv/m contour of Station KLZ.2/ How- 
ever, here again to avoid future questions as to the extent of the hearing 
afforded herein, we will accede in this request. Accordingly, the issues 
will be enlarged to include the following issue: 

25. ''To determine the overlap, if any, that will exist between the 
service areas of Station KOB operating as proposed under the 
issues herein and the service areas of Station KLZ, Denver, 
Colorado, the nature and extent thereof, and whether such 
overlap, if any, is in contravention of Section 3.35(a) of the 
Commission's Rules." 

28. KOB requests clarification of Issues 7 and 8 so as to include 
not only the operation proposed in its applications but also those con- 
templated under the various issues in this proceeding. We believe the 
requested clarification is necessary as, at the time of ordering the 
further hearing, there was no intent to exclude evidence under these 
issues as to all operations contemplated in this proceeding. Accord- 
ingly, Issues 7 and 8 will be amended as follows: 

7. "To determine whether Section 3.25 of the Commission's 

Rules should be amended so as to permit the operation of 
Station KOB in a manner contemplated by the issues. 

"To determine which, if any, of the KOB operations contem- 
plated by the issues would best tend toward a fair, efficient, 
and equitable distribution of radio service as contemplated 
by Section 307(b) of the Communications Act of 1934, as 
amended." 


3/7 A signal intensity of 0.1 mv/m is not considered under Commission 


policy as affording primary service. See Courier-Journal and Louisville 
Times Co. 5 RR 348. 
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29. WBZ requests that Issues 1, 4, 11, 12, 13, 15, 16 and 18 be 
deleted on the procedural ground that they contemplate possible opera- 
tion of Station KOB on frequency 1030 kc with 50 kw and there is no 
application pending before the Commission for such operation. It is 
contended that this is a statutory prerequisite under Section 308 of the 
Communications Act. We believe this contention to be highly technical 
in nature and of no validity. Should the ultimate determination made in 
this proceeding be that KOB should operate on 1030 ke with 50 kw power, 
procedural steps may have to be taken to implement the determination 
made before a construction permit, license or modification of license 
issues. It may have been this same procedural question that occasioned 
WAEC to request the Commission to now issue show cause orders look- 
ing toward modification of the licenses of Stations WABC, WBZ and KOB. 
As stated with regard to that request, there is presently no certainty as 
to what, if any, changes in the facilities of existing stations may be re- 
quired. Under the most limited construction of Section 308 of the Act, 
it could not be construed as prohibiting the Commission from making 
inquiry into alternative solutions to this controversy. The issues in 
this proceeding are designed to determine the assignment to be made 
for KOB. Once this determination is made, any procedural steps neces- 
sary to implement it can effectively be taken. At this stage of the pro- 
ceeding it is extremely impracticable, if not impossible, to do this. 

This request of WBZ will therefore be denied except that, for reasons 
subsequently set forth, Issue 18 will be deleted. (See paragraph 33, 


infra.) 


30. WABC requests deletion or change of all issues calling for 
information on operation of Station KOB with 25kw power (Issues 2, 5 
and 19); modification of all coverage issues so as not to require a show- 
ing of the daytime coverage of Station KOB; and modification of issues 
to specify that only interference of KOB to WBZ resulting from opera- 
tion with power greater than 10 kw shall be considered material. The 


basis of the objection to all issues calling for information on operation 
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of Station KOB with 25 kw power is the same as that advanced by WBZ 
for deletion of issues: (Paragraph 29) For the same reasons given in 
connection with this request of WBZ, the request of WABC will also be 
denied. In support of the request to modify issues so as to eliminate 
consideration of daytime coverage of KOB, it is pointed out that no day- 
time interference either from or to KOB will exist on either frequency. 
It is asserted that to consider such coverage will prejudice WABC as it 
is obvious that operating with the same power on these frequencies, KOB 
will provide greater daytime service on frequency 770 ke than on 1030 kc, 
that the only claimed justification for removing KOB from 1030 kc to 
770 ke was nighttime interference, and therefore the Commission, if it 
considers this factor, "will place itself in another anomalous and 
erroneous position in ‘this proceeding, i.e., deciding an application filed 
for the alleged purpose of increasing nighttime coverage on the basis of 
comparative daytime coverage, an issue in no respect pertinent.” We 
cannot agree with this position. The evidence called for is material to 
Issue 8 of the proceeding. It may also prove to be material to other 
issues and the Commission may properly consider both day and night- 
time coverage in determining the ultimate question of public interest in 
this proceeding. Therefore this request of WABC will also be denied. 
The request for modification of issues to specify that ''only interference 


of KOB to WBZ resulting from operation 
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with power greater than 10 kw shall be considered material" is based on 


the contention that, as KOB is presently licensed to operate on 1030 kc 
with 10 kw power and'WBZ did not object to such authorization, it cannot 
now do so. This argument however considers only the possible equities 
of the parties. The Commission must ultimately resolve this matter in 
terms of the public interest as well as the equities of the parties. While 
such evidence may ultimately be found not to be critical, we cannot per- 


mit the equities which may exist between the parties to be determinative 


[4352] 
561 
as to what is or is not material. Therefore this request will also be 
denied. 
31. WBZ requests deletion of Issue 19 so as to exclude evidence 
of network affiliations or in the alternative enlargement of this issue so 


as to include evidence of all programming of all stations serving the 


areas involved. WBZ bases its request for deletion of Issue 19 on the 


ground that any station may change its network affiliation or become a 
station operating independently of network affiliation, and further, that 
evidence as to network affiliations is meaningless in the absence of 
evidence as to the actual network programs broadcast. The Commission 
set forth fully its reasons for the type of programming issues adopted in 
this proceeding in paragraph 8 of its said Memorandum Opinion and Order 
ordering the further hearing. The overall network affiliations of stations 
within large areas such as those here involved do not change overnight. 
Further, the general type of network contract grants to the network an op- 
tion on a specified number of hours in each of the four segments of the 
broadcast day which option includes so-called "key" evening hours. No 
facts are here presented showing any wide variance as to network pro- 
grams carried by stations affiliated with the same network. The only 
example given by WBZ of variance between the network programs car- 
ried is by one of its own stations during daytime hours. No other facts 
or examples of any kind are even attempted to be presented. It is night- 
time interference that is here involved. In view of the extensive areas 
here involved and the hundreds of stations serving portions of these 
areas, to attempt to adduce evidence as to each and every program 
carried by each station would be an unconscionable burden to place on 
the parties and one which it would be virtually impossible for them to 
meet. However, it is this same large number of stations involved which 
should give probative weight to evidence as to network affiliations as, 
over a large number of stations, variation by a few stations from normal 
network programming would have little effect on the overall showing. 
The request for deletion or modification of Issue 19 will therefore be 


denied. 
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32. KOB requests deletion of all issues calling for programming 


information on the ground that this proceeding involves solely a 307 (b) 


problem and further, that all interference involved will be co-channel. 
In the circumstances of this case involving two different frequencies 
and the problems in connection therewith, we believe programming 
evidence may be of value in determining the best allocation of the facili- 
ties involved. In paragraph 8 of the order for further hearing the Com- 
mission recognized that ''the matter is primarily an allocation problem 
and therefore must be primarily concerned with the engineering con- 
siderations pertinent to the best possible utilization of the frequencies 


and facilities 
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involved. '' However, it was further stated ''This does not necessarily 
imply, however, that due consideration cannot or should not be given to 
the programming involved, or that such information,k ept within bounds, 
could not be pertinent and helpful in reaching a decision in this matter. 
Thus information as to the number of stations and their classification and 
network affiliations — especially the clear channel stations — providing 
service to all or part of the potential primary and secondary service 
areas of Stations KOB, WABC and WBZ warrants consideration.'' We 
also held that the existing programming of Stations KOB, WABC and 
WBZ may be of importance and therefore included an issue relative to 
such programming. As was there stated "The particular weight that 
such information may have in our ultimate decision must, of course, 
depend upon a complete review of the record at the time of our decision. " 
We adhere to this view. The issues specified are capable of proof and 
we cannot at this point in the proceeding rule that evidence adduced un- 
der such issues will have no materiality to the factors that must be con- 
sidered in reaching our ultimate determination. The request of KOB 
for deletion of all programming issues will therefore be denied. 

33. WBZ requests revision of paragraph 9 of the order for further 
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hearing and deletion of Issue 18 which is predicated on this paragraph. 
KOB requests that the issues be amended to require the same showing 
of WABC as to American Broadcasting Company owned and affiliated 
stations as that required of WBZ under this issue. Upon reconsidera- 
tion, we believe Issue 18 should be deleted. Evidence as to the extent 
to which the present secondary service area of Station WBZ may be 
affected by the simultaneous operation of Station WBZ and KOB may be 
adduced under other issues in the proceeding. The extent to which other 
stations serve the areas involved and the network affiliation of these 
stations are also contemplated within other issues. Thus, the extent to 
which other Westinghouse owned stations serve the areas involved is 
required together with a showing as to all other stations serving these 
areas. That some of these stations may be under common ownership 
we believe to be a matter proper for consideration only insofar as they 
are controlled by our multiple ownership rules. There is no question 
present in this proceeding as to possible violation of these rules as to 
WBZ, WABC or other licensees controlling more than one station which 
may serve portions of the areas involved. The request of WBZ for de- 
letion of Issue 18 will therefore be granted and the request of KOB to 
include a similar issue as to WABC will be denied. 

34. Accordingly, IT IS ORDERED, That the petition of Westing- 
house Broadcasting Company for oral argument and for postponement 
of proceeding and the petition of KXA, Inc. for removal of its applica- 
tion (File No. BP-5735) from the pending files and to designate it for 
consolidated hearing together with the request of KXA, Inc. for oral 
argument on its petition ARE DENIED; and that the motion of Baptist 
General Convention for leave to intervene and for enlargement of issues 
IS GRANTED insofar as it requests leave to intervene and IS DENIED 


in all other respects. 
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35. IT IS FURTHER ORDERED, That Baptist General Convention 
is directed to show cause why the license of Station KWBU should not 
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be modified to specify daytime only operation and on the Commission's 
own motion the issues ARE ENLARGED to include the following: 

26. "To determine whether the license of Station KWBU, 

Corpus Christi, Texas should be modified to specify day- 
time only operation and whether such license should be 
made subject to the condition that Station KWBU shall 
operate with a directional antenna designed to adequately 
protect Station KOB from interference, if any, if Station 
KOB ultimately is required to operate on the frequency 
1030 kilocycles."' 

36. IT IS FURTHER ORDERED, That the request of Westinghouse 
Broadcasting Company requesting waiver and modification of paragraph 
11 of the Memorandum Opinion and Order of May 26, 1955 designating 
the instant proceeding for further hearing IS GRANTED to the extent set 
forth in paragraph 20 herein; that the requests of American Broadcasting 
Company to include channels other than 770 kc and 1030 kc in this pro- 
ceeding, for issuance of show cause orders and that the Commission 
order an immediate return of Station KOB to operation on its licensed 
facilities ARE DENIED; that the request of Westinghouse Broadcasting 
Company for deletion of Issue 18 herein IS GRANTED and said issue 
IS DELETED and the request of Albuquerque Broadcasting Company for 
inclusion of a similar issue as to American Broadcasting Company IS 
DENIED and that in all other respects the requests of Westinghouse 


Broadcasting Company, of American Broadcasting Company and of Al- 


buquerque Broadcasting Company for deletion or modification of issues 
as set forth in paragraphs 29, 30, 31 and 32 herein ARE DENIED. 
37. IT IS FURTHER ORDERED, That the issues in this proceed- 
ing are amended to include the following issues: 
20. ''To determine the directional antenna pattern that 
Station WBZ operating with 50 kw power could use 
to restrict radiation from WBZ in the direction of 
KOB to 50 kw as a Class I-B station, what areas 


and populations would receive primary as well as 
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secondary service from Station WBZ under such opera- 


tion and what areas and populations would gain or lose 
primary or secondary service from Station WBZ under 
such operation and the other services available to such 
areas and populations. 
"To determine the areas and populations which would re- 
ceive service from Station KOB operating with 50 kw on 
1030 kc, employing the same directional antenna as in 
Issue 13, and operating simultaneously with WBZ em- 
ploying the directional antenna determined in Issue 20, 
and the other services available to such areas and popu- 
lations. 

[4355 ] 
"To determine the directional antenna patterns that 
Stations WBZ and KOB operating with 50 kw power could 
use to restrict radiation from WBZ in the direction of 
KOB to 50 kw and to restrict radiation from KOB in the 
direction of WBZ to 10 kw, what areas and populations 
would receive primary as well as secondary service 
from Stations WBZ and KOB under such operations, 
what areas and populations would gain or lose primary 
as well as secondary service from Stations WBZ and 
KOB under such operations and the other services 
available to such areas and populations. 
"To determine the directional antenna patterns that 
Stations WBZ and WABC operating on 1030 kc and 770 
ke, respectively, with 50 kw could use, each protecting 
Station KOB as a Class I-B station operating on 1030 ke 
and 770 kc, respectively, with 50 kw non-directionally 
in accordance with the Commission's Rules, Regulations 
and Standards. 
"To determine the areas and populations which would re- 


ceive primary as well as secondary service from Station 
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KOB operating with 50 kw power, nondirectionally 
on 770 kc or 1030 ke with protection as a Class I-B 
station, what other broadcast services are available 
to those areas and populations, the areas and popula- 
tions which would gain or lose primary as well as 
secondary service particularly from Station WBZ or 
Station WABC operating as specified under Issue 23 
and what other broadcast services are available to 
those areas and populations. 


25. "To determine the overlap, if any, that will exist 
between the service areas of Station KOB operating 
as proposed under the issues herein and the service 
areas of Station KLZ, Denver, Colorado, the nature 
and extent thereof, and whether such overlap, if any, 
is in contravention of Section 3.35(a) of the Commis- 


sion's Rules." 


38. IT IS FURTHER ORDERED, That Issues 7 and 8 are amended 
to read as follows: 
7. "To determine whether Section 3.25 of the Commission's 
Rules should be amended so as to permit the operation 
of Station KOB in a manner contemplated by the issues. 


8. "To determine, which, if any of the KOB operations 
contemplated by the issues would best tend toward 


[4356] 
a fair, efficient, and equitable distribution of radio 
service as contemplated by Section 307(b) of the 


Communications Act of 1934, as amended." 


‘FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 


Adopted: March 21, 1956 Secretary 


Released: March 23, 1956 
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30516 
FCC 56M-298 


ANNOUNCEMENT WITH REFERENCE TO HEARING CONFERENCE TO 
BE HELD ON APRIL 4, 1956 


At the last hearing conference in the above-entitled proceeding held 
on February 23, 1956, a partial report was made by an engineering expert 
(who had been jointly engaged by the licensees of Stations KOB, WBZ, and 
WABC) concerning the results of an investigation which he was then con- 
ducting respecting the availability of so-called "representative" sites for 
possible directional operations of Stations KOB, WBZ, and WABC on the 
frequencies 1030 kc and 770 kc, respectively, in compliance with a ruling 
which had previously been made by the Hearing Examiner on this matter. 
At this conference the expert stated, however, that he had not completed 
his investigation of this matter and that additional time would be required 
for this purpose. The hearing conferencei was then adjourned and another 
conference was scheduled to be held at 2:00 o'clock p.m. on Wednesday, 
April 4, 1956, at Washington, D. C., for the purpose of receiving an 
additional report by this expert on this subject. Subsequently, however, 
on March 21, 1956, the Commission adopted a Memorandum Opinion and 
Order in which it made rulings on numerous petitions and other pleadings 


which had been pending before it in this proceeding and in which it deleted 


one of the former issues therein, modified two of such issues, and adopted 


six new issues to be determined therein. ‘At the hearing conference to be 
held on April 4, 1956, in addition to receiving the report from the above 


expert concerning his investigation of possible sites, the 
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parties should be prepared to discuss, under the issues of the proceed- 
ing as now modified, defined and amplified by the Commission, such 
matters as (1) admissions of fact and of documents which will avoid 
unnecessary proof; (2) additional stipulations; (3) the limitation on 


cumulative evidence; (4) narrowing the areas of proof at the hearing; 
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(5) the number of witnesses to be presented and estimated length of 
testimony; and other matters which would be conducive to the expedition 
of the hearing. In addition, the question will be presented as to the 
feasibility of fixing a definite date for the taking of evidence in this pro- 
ceeding. 


Hugh B. Hutchison 
Hearing Examiner 
Federal Communications Commission 


/s/ Mary Jane Morris 
Secretary 
Dated: March 27, 1956 


[ Filed September 27, 1956] [4547] 
UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


NO. 12,883 APRIL TERM, 1956 


American Broadcasting-Paramount 
Theatres, Inc., 
Appellant, 
Vv. 


Federal Communications Commission, 
Appellee, 


Albuquerque Broadcasting Company (NSL), 
a corporation, 
Westinghouse Broadcasting Company, Inc., 


Intervenors. 
Before: Wilbur K. Miller, Bazelon and 
Washington, Circuit Judges, in Chambers. 
ORDER 

On consideration of the record and briefs in the above case and 
after hearing argument by counsel for the parties and intervenors, the 
court has concluded that the action taken by the Federal Communications 
Commission in this matter, subsequent to receipt of our mandate in cases 
numbered 10,496 and 10,570, decided July 19, 1951, is not consistent with 
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our mandate in those cases in that the Commission has permitted an 
illegal impingement upon the existing license of Station WABC (formerly 
WJZ) to continue for an inordinately long period ona semi-permanent 
basis, without the full hearing required by law. See Ashbacker v. 
Federal Communications Commission, 326 U.S. 327 (1945). The proceed- 
ings taken by the Commission do not appear to us to have been either 
prompt or adequate. When in our prior opinion we sanctioned preserva- 
tion of the status quo "for such reasonable period as may be necessary 
to make 'a valid determination. . . with all deliberate speed',"' we 


did not intend to countenance a continuation of KOB's infringing status 


for five years beyond the ten that had then passed. See American Broad- 


casting Co. v. Federal Communications Commission, 89 U.S. App. D.C. 
298, 191 F.2d 492 (1951). For these reasons it is 


ORDERED by the Court that the Commission within sixty 
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No. 12,883 - American Broadcasting-Paramount Theatres, Inc., 
v. Federal Communications Commission. 


days from the date hereof take effective steps substantially to relieve 
Said illegal impingement upon the existing license of Station WABC, 
pending final determination of the use to be made of the frequency of 
770 kilocycles either in the so-called clear channel proceedings or in 
the proceedings now being conducted pursuant to the Commission's 
order of May 26, 1955, in reference to the status of Station KOB; all 
without prejudice to the Commission's authority of decision in the 

two proceedings just mentioned, and to such authority as the Commis- 
sion may lawfully possess to authorize operation of Station KOB on 
some frequency ot her than 770 kilocycles or to authorize operation 

of Station KOB on the frequency of 770 kilocycles with such restrictions 
and conditions (such as the use of a directional antenna or reduced 
power) as will substantially eliminate the present interference with 
Station WABC. It is not the intention of the court to put Station KOB 
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off the air, if that result can lawfully be avoided, but substantially to 
terminate the existing interference with Station WABC until such time 
as the Commission finally determines the controversy, after appropriate 
proceedings. 

Within forty-five days from the date hereof the Commission shall 
report to this Court concerning the steps taken or intended to be taken 
by the Commission towards the implementation of this order. 

Subject to the foregoing, the order of the Commission of July 28, 
1955, is hereby reversed, and the cause remanded for further proceed- 
ings not inconsistent herewith. 

Per Curiam. 
Dated: September 27, 1956 
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FCC 56-1049 
37105 
Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In re Applications of 


ALBUQUERQUE BROADCASTING COMPANY (KOB) 
Albuquerque, New Mexico 


) 
For Modification of Construction Permit ) DOCKET NO. 6585 


ALBUQUERQUE BROADCASTING COMPANY (OB) } meee. eee 


Albuquerque, New Mexico 


) 
) DOCKET NO. 6584 
) File No. BMP-1738 


For License to Cover Construction Permit 
as Modified and Authority to Determine 
Operating Power by Direct Measurement 


MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Craven disqualifying himself from 
participation in this matter. 


1. The Commission has before it for consideration the following 
pleadings filed in the above-entitled proceeding: (1) Petition for review 
of a ruling of the Hearing Examiner filed on January 16, 1956 by Westing- 
house Broadcasting Company, Inc. (WBZ, Boston); (2) Motion to clarify 
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ambiguity as to burden of proceeding under the issues filed on April 12, 
1956 by Albuquerque Broadcasting Company (KOB); (3) Motion to clarify 
or expand issues filed on April 12, 1956 by American Broadcasting 
Company (WABC, New York); (4) Petition to clarify and modify issues 
and for reconsideration filed on April 12, 1956 by The Baptist General 
Convention of Texas (KWBU, Corpus Christi); (5) Petition for ruling on 
a previously filed request for "other relief" filed on May 10, 1956 by 
KXA, Inc, (KXA, Seattle); and (6) Various oppositions, comments and 
responses filed to the above pleadings. 

2. In conformance with the mandate of the Circuit Court of 
Appeals for the District of Columbia Circuit in the case of American 
Broadcasting Company, Inc. v. FCC (191 F2d 492), the Commission on 
May 26, 1955 ordered further hearing on the applications of Albuquerque 
Broadcasting Company (KOB) for modification of construction permit and 
for license to cover construction permit as modified and authority to 
determine operating power by “irect measurement. In addition to KOB, 
parties to the proceeding are American Broadcasting Company (WABC, 
New York), Westinghouse Broadcasting Company (WBZ, Boston), KXA, 
Inc. (KXA, Seattle) and The Baptist General Convention of Texas (KWBU, 
Corpus Christi). Hearing conferences were held between September, 
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1955 and July, 1956. Asa result of numerous interlocutory pleadings, 
the issues were enlarged by a Memorandum Opinion and Order adopted 
on March 21, 1956. The instant petitions arise from a ruling of the 
Hearing Examiner at a hearing conference on January 9, 1956, and from 


the March 21, 1956 Memorandum Opinion and Order. : 


3. WBZ's petition for review of a ruling by the Hearing Examiner. 
Issues 9 through 16 in the instant proceeding relate to various alternative 
directional antenna patterns that could be employed by KOB, WAEC and 
WBZ. The Hearing Examiner has ruled that evidence under these issues 


could be based on hypothetical "representative sites" provided a reasonable 
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showing was made that such sites were available and that CAA approval 
and zoning clearances could be obtained. WBZ excepts to the Examiner's 
ruling and requests review by the Commission. WBZ asserts that only 
existing sites of the stations involved should be considered in adducing 
evidence as to directional antenna patterns; but that if evidence based 
on alternative sites is allowed it should be accompanied by a conclusive 
showing of availability and suitability, i.e., an option and assurances of 
approval by CAA, zoning authorities, etc. KOB, WABC and the Broad- 
cast Bureau oppose the petition for review. In addition, WABC requests 
that the Examiner's ruling be modified to eliminate the necessity for any 
type of showing as to the practicality and availability of the hypothetical 
or representative antenna sites. 

4, Essentially, the WBZ request is based on the following conten- 
tions: (1) The instant matter is purely a licensing proceeding arising 
from KOB's applications for specific facilities, and while the considera- 
tion of a frequency other than the one requested is permissible under the 
rationale of Beaumont Broadcasting Corporation v. FCC, 202 F2d 306, 
such consideration is for the sole purpose of determining whether the 
operation specified is the best one possible; the Commission cannot as 
a result of the instant proceeding authorize KOB to operate on 1030 kc 
(the frequency on which WBZ operates), and the admission of evidence 
based on a possible directional antenna pattern for WBZ at other than its 
existing site constitutes an improper and unwarranted interpretation of 
the Beaumont case; (2) if, as a result of evidence based on a hypothetical 
site, it is found that the WBZ license should be modified to allow opera- 
tion by KOB on 1030 kc, the resultant show cause proceeding might dis- 
close that the hypothetical site relied on by the Commission is unavailable 
or otherwise impractical, thus again reopening the entire KOB controversy. 


1 More detailed background is contained in the Commission's Memo- 
randum Opinion and Order of December 14, 1949 (American Broadcasting 
Company (WJZ), 5 RR 1117) and in the Opinion of the United States Court 
of Appeals for the District of Columbia Circuit in American Broadcasting 
Company, Inc. v. Federal Communications Commission, 191 F2d 492. 
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5. It is apparent, we believe, that WBZ misconstrues the nature 
of the KOB proceeding. While the hearing pertains to the application of 
KOB for authorization to operate on 770 ke with a power of 50 kw, it is 
clear from the history of the proceeding and the scope of the issues that 
considerably more is involved. The frequency 1030 ke is considered 
here, not because of the rationale of the Beaumont case, as WBZ con- 
tends, but because, as we stated in the May 26, 1955 Memorandum 
Opinion and Order "the frequency 1030 kc is historically involved in 
this matter, it having been the original frequency assignment of KOB 
following the frequency shifts required by the 1937 North American 
Regional Broadcasting Agreement and it is the frequency specified in 
the license held by KOB ever since March, 1941. Its full consideration 
as an assignment is obviously warranted."" Moreover, under the mandate 


of the Court of Appeals in American Broadcasting Company v. FCC, supra, 
the Commission is bound to consider the "many possibilities for action 
in this case." The following from the Commission's Memorandum 
Opinion and Order reopening the record and specifying additional issues 
clearly refutes the limited concept of the proceeding which WBZ now 
propounds: 
"Also, the Commission has repeatedly reaffirmed its 

finding that operation of these stations [WABC, WBZ and KOB] 

is in the public interest. Therefore the basic problem presented 

by the subject KOB applications is the technical solution to the 

problem of simultaneous operation of all three stations. Thus 

the matter is primarily an allocation problem and therefore 

must be primarily concerned with the engineering considera- 

tion pertinent to the best possible utilization of the frequencies 

and facilities involved." 
Obviously, a hearing consistent with the expressed goal of the Commis- 
sion to determine the optimum use of the frequencies 770 ke and 1030 
ke cannot be confined to the taking of evidence based on present trans- 


mitter sites. This is so particularly in view of the decidedly non- 


representative nature of the present WBZ site. : 
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6. WBZ expresses apprehension that the hearing may be in vain 
if it subsequently develops that the hypothetical representative site is 


not available or feasible. It is for this very reason that 


2 Among the possibilities mentioned by the Court was an operation by 
KOB on 1030 ke with reduced power or a directional antenna. Supra, at 
501, ft. nt. 11. 


It is the contention of WBZ that from its present site in Hull, 
Massachusetts, approximately 15 miles east of Boston, it could not 
protect a KOB operation on 1030 kc and at the same time maintain the 
required signal strength over Boston, in accordance with the Commis- 
sion's Rules. 
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we must deny the request of WABC that the Examiner's ruling be 
modified to require no showing at all as to the availability or suitability 
of representatives sites. However, to require, as WBZ requests, that 
a party introducing evidence based on a representative site must obtain 
an option and demonstrate conclusively that the land can be zoned for 
transmitter purposes and cleared by the CAA would place an intolerable 
burden and unnecessary expense on the parties and could only result in 
prolonging and complicating the proceeding. We believe the ruling of the 
Examiner, as stated in the January 9, 1956 hearing conference, to be 
reasonable and proper under the circumstances of this case and that it 
will afford sufficient assurance to permit a reasoned determination of 
the matters here involved. 

7. In response to WBZ's contention that the Commission could 
not authorize KOB's operation on 1030 ke as a result of this proceeding, 
KOB has requested that Show Cause Orders be issued to the parties to 
cover all possible modifications contemplated by the issues in this pro- 
ceeding; or, in the alternative, it is suggested that the parties’ license 
renewal applications be called in for consolidation with the instant pro- 
ceeding. Either course, according to KOB, would obviate any necessity 
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for an additional hearing on the modification. WBZ and the Broadcast 
Bureau oppose both proposals, and WABC is opposed to calling up the 
licenses of the parties for renewal. KOB's request for issuance to Show 
Cause Orders and comments thereon by the other parties were filed 
prior to the issuance of the Commission's Memorandum Opinion and 
Order of March 21, 1956. In denying a similar request by WABC, we 
pointed out that issuance of Show Cause Orders at this stage of the 
hearing would be premature since there was no degree of certainty as 
to what, if any, modifications would be required. That reasoning is also 
applicable at this time. KOB's alternate proposal, that the renewal appli- 
cations be called up and consolidated with the instant proceeding, is equally 
inappropriate. Section 1.320(b) of the Commission's Rules provides for 
such a procedure "whenever the Commission regards an application for 
renewal of license as essential to the proper conduct of a hearing or 
investigation . . ."" Clearly, no such compelling considerations are 
present in the matter before us. A full and complete hearing under 
appropriate issues can be held without the consideration of matters relat- 
ing to the renewal of these licenses. If, as a result of this proceeding, it 
appears that the public interest requires the modification of an existing 
license, the Commission's course of action will be governed by Section 
316 of the Communications Act of 1934, as amended. 

8. KOB's request for clarification. KOB contends that a need for 
clarification has arisen with respect to the burden of proceeding with the 
introduction of evidence under the issues. The petitioner points out that 
the present hearing issues contemplate a 
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variety of alternative proposals, some of which are radically different 


from those contained in the KOB application. It is argued that it would 
be incongruous to compel KOB to proceed with the introduction of evi- 
dence under issues which pertain to modes of operation which the 
applicant does not seek and, in fact, violently opposes. Specifically, 
KOB requests that with respect to issues 11 through 16 and 20 through 
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22 the burden of proceeding with the introduction of evidence be placed 
on WABC, the original proponent of the issues. The Broadcast Bureau 
supports, with modifications, the request of KOB. WABC opposes the 
KOB petition, contending that under the Rules the matter should more 
properly have been placed before the Examiner during a hearing con- 
ference and that, in any event, Section 309(b) of the Communications 
Act provides that in hearings on broadcast applications the applicant 
shall have the burden of proceeding with the introduction of evidence 
and the burden of proof on all the issues. 

9. While the problem presented by the KOB petition could properly 
have been brought before the Examiner initially, we feel that because of 
the unusually complex nature of the KOB proceeding it is not inappropriate 
that we consider the question at this time. We are mindful of the provi- 
sion of Section 309(b) whereby the burden of proceeding with the introduc- 
tion of evidence, as well as the burden of proof, normally falls upon the 
applicant. WABC apparently urges that the status of KOB as an applicant 
makes it incumbent on that party to offer a positive showing as to the 
desirability, from a public interest standpoint, of all the possible opera- 
tions under consideration regardless of whether or not they are desired 
by the applicant. We feel, however, that in urging this interpretation of 
the statute, WABC both misconstrues the statute and misconceives the 
real nature of the proceeding. As we pointed out in considering the WBZ 
petition for review of the Examiner's ruling (para. 5), the nature and 


scope of the proceeding before us clearly distinguishes it from the usual 


hearing on a broadcast application. . The Commission is attempting to 


determine a permanent assignment for KOB. A satisfactory solution to 
the problem necessarily involves allocations, as well as licensing, con- 
siderations. As the most feasible means for achieving a solution, the 
Commission removed from its pending file the application of KOB for a 
license on 770 kc with a power of 50 kw and reopened the record. The 
scope of the hearing was broadened by the inclusion of sixteen additional 
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issues, most of them looking to alternative solutions to the KOB problem. 
Issues 11 through 16 and 20 through 22 were included at the request of 
WABC and relate to modes of operation which were not sought by 


‘ We cannot help but note the apparent inconsistency between the 
rather narrow and technical position taken by WABC and its position 
with respect to the utilization of data based on representative, rather 
than existing, transmitter sites, Supra. There it presented the view 
that the proceeding was not essentially an action on a broadcast applica- 
tion but was rather in the nature of an allocations proceeding. 
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KOB and to which it is in fact opposed. 5 We believe it would be entirely 


anomolous to require that KOB proceed with the introduction of evidence 
under these issues. The fact that the numerous different modes of opera- 
tion for KOB, WBZ and WABC are being considered in a single proceeding 
does not justify placing the burden of going forward under all the issues on 
the only party who, technically, is before us as an applicant in that proceed- 
ing. Since the case involves an allocation problem, as well as an action on 
a broadcast application, and in view of the nature of the issues included at 
the request of WABC, it would be unreasonable to construe 309(b) as re- 
quiring KOB to carry the burden of proceeding under all the issues in 

the hearing. KOB, of course, has the burden of going forward under 
issues 1 through 10, all of which relate to facilities requested in its 
application. Likewise, it would have the burden under the enlarged issues 
of which it is the proponent (23 through 24), as well as the issues relat- 
ing to existing program services and overlap (issues 17 through 19 and 
issue 25), both being matters frequently involved in hearings on broad- 
cast applications. On the other hand, in the unique circumstances of 

this case, it is our view that sound administrative procedure and a 
reasonable interpretation of Section 309(b) requires that the burden of 
proceeding with the introduction of evidence under the issues of which 


WABC is the proponent should be placed on that party. Such a course 
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cannot possibly prejudice WABC, and may rather enhance its opportunity 
to make a full and complete showing under the issues which it has 
requested. As we read it, Section 309(b) does not require that the 
applicant carry the burden of proceeding on every special issue which 
because of the unusual and mixed nature of a proceeding may be included 
in a hearing involving his application. 

10. WABC's motion to clarify or expand issues. In its Memorandum 
Opinion and Order of March 21, 1956, the Commission, at the request of 
KOB and in order to "avoid any question as to the reasonableness of the 
extent of the hearing afforded," specified issues (Nos. 23 and 24) to elicit 
information with respect to possible operation by WABC and WBZ as 
Class II stations protecting a 50 kw non-directional operation by KOB. 
WABC contends that it is the "flagship" station of the ABC radio net- 
work and that any downgrading to a Class I status, as proposed under 
issues 23 and 24, would "increase the competitive disadvantages under 
which the ABC radio network operates." As a result, WABC requests 


clarification or expansion of the issues to permit a showing as to the 


7 Issues 11, 12, 14 and 15 cover WABC's proposal that the Commis- 
sion consider modification of the licenses of KOB and WBZ to permit 
simultaneous operation on 1030 kc with 50 kw power. Issues 13 and 16 
relate to WABC's request for consideration of a directional Class II 
operation by KOB on 770 kc or 1030 kc. Issues 20 through 22 also 
requested by WABC relate to possible directional antenna patterns 
which could be employed by KOB and WBZ, both operating on 1030 kc. 
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effect that downgrading WABC would have on the competitive position 
of American Broadcasting Company in relation to CBS and NBC. WBZ, 
KOB and the Broadcast Bureau oppose admission of evidence relating 
to network considerations and point out that the Commission has once 
before declined to permit such a showing. $ In addition, KOB, the 
original proponent of issues 23 and 24, now requests that the issues 


[4720] 


579 
be stricken and the WABC petition dismissed as moot. KOB states that 
when inclusion of the issues was requested, it felt that evidence to be 
adduced thereunder might be necessary for the restoration of KOB to 
the status of a Class I station. KOB has since determined that such 
information is not essential, and in the interest of expediting the hear- 
ing, it wishes to abandon its right to offer evidence under issues 23 and 
24. In view of this, it appears that the issues may be stricken, render- 
ing moot WABC's request for clarification or enlargement. 

11. KWBU petition to clarifyand modify issues. In the Memorandum 
Opinion and Order of March 21, 1956 the Commission specified an issue 
(No. 26) to determine whether the license of Station KWBU, Corpus Christi, 
should be modified to specify a daytime only operation and whether a 
directional antenna should be utilized to protect KOB if that station is 
returned to 1030 kc. KWBU interprets the issue as it now stands to 
contemplate both a change in hours and a directional operation. KWBU 
requests that the issue be modified to delete reference to the use of a 
directional antenna, or that the issue be reworded to make clear that a 
directional operation would be an alternative to a change in authorized 
broadcast hours. The station is at present authorized to operate from 
sunrise Boston to sunset Corpus Christi. Its broadcasts prior to sun- 
rise Corpus Christi would result in interference to KOB if the latter 
is returned to 1030 kc. KWBU contends that if as a result of the hear- 
ing its operating hours are limited to local sunrise and sunset, there 
will be no need for a directional antenna because, as the Commission 
has recognized, daytime skywave interference is not a proper considera- 
tion in the hearing, and there will be no objectionable ground wave inter- 
ference from KWBU's present non-directional operation to any possible 
KOB operation on 1030 ke. t Accordingly, KWBU requests that consider- 
ation of a directional antenna be eliminated from issue 26 or that the 
issue be modified to determine whether, if KOB is ultimately required 


to operate on 1030 kc, KWBU should be limited to a daytime only 
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operation or whether its present authorization should be continued but 


with a directional antenna designed to protect KOB. 


See Memorandum Opinion and Order, May 26, 1955, paragraphs 5 
and 8. 


q An engineering affidavit attached to KWBU's petition supports 
this assertion. 
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12. With the exception of the Broadcast Bureau, the parties 
involved do not oppose KWBU's request. The Bureau contends that 
regardless of any modification in KWBU's authorized hours of operation, 
consideration of a directional operation by KWBU is appropriate at this 
time for the following reasons: (1) KWBU was originally licensed as a 
directional operation at Corpus Christi; (2) the idea of a directional 
operation was initiated by KWBU, apparently to provide a service for 
a maximum number of people; (3) but for a 1945 hurricane which 
destroyed five of the station's six towers, KWBU would have continued 
to operate directionally. The Bureau contends, therefore, the public 
interest would not be served by foreclosing consideration of a directional 
operation for KWBU. 

13. In the Memorandum Opinion and Order of March 21, 1956 
granting KWBU leave to intervene in this proceeding, the Commission 
stated: 

"We further believe that Baptist General Convention 

should be required to show cause in this proceeding as to 

why the license of Station KWBU should not be modified to 

specify daytime only operation at Corpus Christi, Texas in 

accordance with the Commission's Rules and to include a 

condition to require Station KWBU to operate with a directional 

antenna designed to adequately protect Station KOB from receiv- 
ing interference should there be any, if KOB ultimately is 
required to operate on the frequency of 1030 ke as a result of 
this proceeding." 
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We stated that KWBU's rights on 1030 kc were subordinate to those of 
KOB and that KWBU's present authorization specifying broadcast hours 
from sunrise, Boston to sunset, Corpus Christi was inconsistent with 
the Rules and apparently resulted from an oversight by the Commission. 
Since several of the proposed operations for KOB contemplated by the 
issues in this proceeding could not be effectuated so long as KWBU was 
authorized to broadcast prior to local sunrise and since KWBU was a 
party intervenor in this proceeding, it was felt that the Order to Show 
Cause could best be considered simultaneously with the question of a 
permanent assignment for KOB. However, paragraph 18 of the March 
21, 1956 Memorandum Opinion and Order makes clear that the proposed 
modification in the license of KWBU to specify local sunrise and sunset 
was to be considered independently and was not contingent on the trans- 
fer of KOB to 1030 kc. On the other hand, we conceived the question of 
a directional operation for KWBU to relate only to the possible existence 
of objectionable interference from KWBU to KOB. It is apparent, how- 
ever, from the KWBU petition and the responses thereto that there is no 
likelihood of objectionable daytime interference between KWBU and KOB 
should the latter be moved to 1030 kc. Thus, the interference which 
would exist during the few hours prior to local sunrise in which KWBU 


[ 4722] 
can now broadcast under the terms of its license would be eliminated 
if KWBU's authorized broadcast hours were modified to conform to the 
Commission's Rules. Historically, and aside from the question of inter- 
ference, reasons may exist for consideration of a change in the KWBU 
license to specify a directional operation, but they are wholly unrelated 


to the question of a permanent assignment for KOB. The inclusion of 


such matters within the scope of this hearing, as the Broadcast Bureau 


apparently desires, would serve only to lengthen and further complicate 
an already involved proceeding. Accordingly, KWBU's petition is granted 
to the extent that a directional antenna for KWBU will be eliminated from 


consideration under issue 26, 
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14. KWBU also requests that the Commission reconsider the 
denial of its request for inclusion of an issue concerning the possibility 
of its operating on 770 kc if KOBis returned to 1030 kc. In denying the 
initial request, we held that there were no equities in KWBU warranting 
such consideration and that to include the issue would unnecessarily 
broaden the scope of the proceeding and would require bringing in other 
parties who are applicants for 770 kc. KWBU has asserted no grounds 
which persuade us to alter this view. We are aware of the background 
and history of KWBU's present assignment which petitioner contends 
entitles it to special consideration. KWBU contends that if KOB is 
returned to 1030 kc, KWBU will be deprived of "the extensive inter- 
ference-free daytime coverage on 1030 kc which was originally 
contemplated" when the station gave up its border operation and located 
in Corpus Christi. However, based upon our own determination, there 
would appear to be no likelihood of objectionable daytime interference 
from KOB operating on 1030 kc to KWBU. The consideration in this 
proceeding of an operation by KWBU on 770 kc is inappropriate and entirely 
unwarranted by the circumstances. 

15. Petition by KXA for consideration of its program service. 
Issue 17 seeks a determination of the nature and character of program 
service now being rendered by KOB, WABC and WBZ. By a petition 
filed on June 29, 1955, KXA, Inc., a party intervenor in the KOB pro- 
ceeding, requested, inter alia, that this issue be enlarged to include 
consideration of the KXA program service. The Commission's Memo- 
randum Opinion and Order of March 21, 1956 denied the petition but did 
not rule on the programming issue as it relates to KXA. 8 The petitioner 
now asks a ruling on its request that issue 17 be amended to include a 
showing of the KXA program service. It also requests that issues 5 and 
6, which seek to determine the areas and populations prevented from 
receiving service as a result of KOB's present and proposed broadcast 


authorization, be clarified to allow a showing as to the areas 


8 The KXA petition was concerned, in large part, with a request that 
its application for a full-time 50 kw operation on 770 kc be consolidated 
in the instant proceeding. 
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and populations being prevented from receiving the service of KXA. 


None of the other parties opposes the request of KXA. Accordingly, in 


order that KXA may be placed in the same position as the other parties 
who are or would be subject to interference from KOB, issue 17 is 
enlarged to allow a showing as to the program service now being rendered 
by KXA. With respect to petitioner's second request, it is clear, we feel, 
from the language of issues 5 and 6 that evidence need not necessarily be 
confined to WABC but could relate to KXA as well. 

In view of the foregoing, IT IS ORDERED, That the ruling of the 
Hearing Examiner with respect to the admission of evidence based on 
representative transmitter sites IS AFFIRMED; and that the requests 
for modification of that ruling contained in the petition for review filed 
by Westinghouse Broadcasting Company and in the opposition to that 
petition filed by American Broadcasting Company ARE DENIED; 

IT IS FURTHER ORDERED, That the petition of Albuquerque 
Broadcasting Company requesting that the burden of proceeding with 
the introduction of evidence under certain issues be placed on American 
Broadcasting Company IS GRANTED; and that, accordingly, under issues 
1 through 10, 17 through 19 and 25, the burden of proceeding with the 
introduction of evidence shall be on Albuquerque Broadcasting Company; 
under issues 11 through 16, and 20 through 22, the burden shall be on 
American Broadcasting Company; and under issue 26, the burden shall 
be on the Commission; 

IT IS FURTHER ORDERED, That the request of Albuquerque 
Broadcasting Company that Show Cause Orders be issued to the licensees 
of WABC, WBZ.and KOB, or that the licenses be called up for renewal 
and consolidated with the instant proceeding IS DENIED; 

IT IS FURTHER ORDERED, That, at the request of Albuquerque 
Broadcasting Company, issues 23 and 24, originally proposed by that 
party, ARE STRICKEN, and the petition of American Broadcasting 
Company requesting clarification of those issues IS DISMISSED AS 
MOOT; 
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IT IS FURTHER ORDERED, That the petition by The Baptist 
General Convention of Texas for clarification or modification of issues 
IS GRANTED in part; and that issue 26 IS MODIFIED as follows: 
"26. To determine whether the license of Station 
KWBU, Corpus Christi, Texas should be modified to 
specify daytime only operation." 


[ 4724] 

IT IS FURTHER ORDERED, That the request of The Baptist 
General Convention of Texas for reconsideration of its petition for 
the inclusion of an issue relating to possible operation by KWBU on 
770 ke IS DENIED; 

IT IS FURTHER ORDERED, That the petition of KXA, Inc. for 
enlargement of issues IS GRANTED; and that issue 17 IS MODIFIED 
as follows: 

"17. To determine the nature and character of 
program service now being rendered by Stations KOB, 

WABC, WBZ and KXA." 


FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
Secretary 


Adopted: October 31, 1956 
Released: November 6, 1956 
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[5364] Exhibit WABC No. 5 
OTHER WESTINGHOUSE SECONDARY SERVICES 
AVAILABLE TO THE SECONDARY SERVICE AREAS 
LOST BY WBZ UNDER ISSUES 4, 12, 20, AND 22 


Bh EE ce an he ahr catheter SS eatin End Miata 


Per Cent of 
Number Area 


WBZ, Issue 4 


— 


(KOB, 10 kw, U) 


WBZ, Issue 4 
(KOB, 50 kw, U) 


WBZ, Issue 12 


Pah laticeet intend nacn nna 


(KOB, 50 kw, DA-N) 


WBZ, Issue 20 


pi ial lho 


(KOB, 50 kw, DA-N) 


WBZ, Issue 22 


—— en 


(KOB, 50 kw, DA-N) 
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| 


SaGnak DERGPT Lert Ler 
Ara + pase ee 


oe 


“RS 


v 


WBZ _- ISSUE 4 

_) (KOB, 10 KW, U) 
INTERFERENCE FREE 
30 PERCENT OF TIME 


\ 
* 


i a” 
ee m,[ WBZ — ISSUE 22 
cS ue \ | INTERFERENCE FREE | \ 
_-!-\ 50 PERCENT OF TIME} \ 


WBZ - ISSUE 12 
0,5 MV/M 
50_PERCENT OF TIME 


PRESENT _WBZ 
0,5 MV/M 
OQ PERCENT OF TIME 


0,5 MV/M, '5Q_ PERCENT OF TIME, CONTOURS 
of 
WESTINGHOUSE STANDARD BROADCAST STATIONS 


Showing 
DUPLICATION OF SERVICE 


in 
fF oy 7 
= ng REDUCED SERVICE AREA OF WBZ 
AMERICAN BROADCASTING COMPANY | ISSUES 4, "12. 20 AND 22 
ENGINEERING DEPARTMENT 


KEAR ano KENNEDY 
CONSULTING ENGINEERS 
WASHINGTON, DO. C. 
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[5366] 
Docket No. 6584 Exhibit No. WABC #6 


DUPLICATION ANALYSIS OF PROGRAM SERVICE 
of WABC, KOB and WBZ 


[5367] 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) = 

Dean Shaffner, being duly sworn, deposes and says that he is 
Director of Sales Development and Research of the ABC Radio Network; 
he has occupied this position for a period in excess of one year; that 
prior to assuming his present position he was Director of Sales Develop- 
ment for both the ABC Radio and Television Networks, which position 
he occupied for a period of one year; and that he has been employed by 
American Broadcasting-Paramount Theatres, Inc. and its predecessor 
company for a period in excess of six years in various research capac- 
ities; that the foregoing material entitled "Duplication Analysis of Pro- 
gram Service of WABC, KOB and WBZ" was prepared under his direct 
supervision, and is true and correct to the best of his knowledge and 
belief. 

To insure the accuracy of this information, he obtained a list of 
stations within the nighttime skywave service area of WBZ, WABC and 
KOB from the ABC Engineering Department and he based his computa- 
tion of the skywave program service of a representative number of these 
stations upon an analysis of the program schedules of said stations 
which were obtained from the stations involved for the week in which 
the study was made. 

/s/ Dean Shaffner 
Director of Sales Development and 


Research 
[ Jurat dated October 11, 1956] 
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[5368] 


NBC NETWORK PROGRAMS CARRIED BY KOB AND OTHER NBC 
CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY WBZ 


SUNDAY EVENING, OCTOBER 30, 1955 


NBC NETWORK 
PROGRAMS 


Total 


E.S. T. KOB KVOO WBAP WOAI KOA KFI Stations 


6:30- 
7:00 
7:00- 
8:30 
8:30- 
9:00 
9:00- 
9:30 
No Live Network 9:30- 
Poem. on KOB 10:00 
10:00- 
MONITOR 10:15 
+ 10:15- 
10:30 
10:30- 
11:00 


S = Simultaneous Network Program 


MONITOR 3 
5 
5 


5 


American Forum s 


[5370] 
589 


[ 5369] 


NBC NETWORK PROGRAMS CARRIED BY KOB AND OTHER NBC 
CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY WBZ 


MONDAY EVENING, OCTOBER 31, 1955 
WFAA 


NBC NETWORK Total 
PROGRAMS E.S. T. KOB KVOO WBAP WOAI KOA KFI Stations 


Morgan Beatty 


One Man's Family 


Telephone Hour 


No Network Pgm. 

on KOB 
Fibber McGee 
and Moll 


News B & W 


S = Simultaneous Network Programs 
D= Carried by Station at a Different Evening Time 
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TUESDAY EVENING, NOVEMBER 1, 1955 
ee 


NBC NETWORK Total 
PROGRAMS E.S.T. KOB KVOO WBAP WOAI KOA KFI Stotions 


Morgan Beatty 


One Man's Family £ ae D 
——_ee—ooooee ee ee * 
People Are Funny oe D 


Dragnet 


NEC Radio 

Theatre 
Fibber McGee 
and Moll 


Jos. C. Harsch 


S = Simultaneous Network Program 
D = Carried by Station at a Different Evening Time 
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NBC NETWORK PROGRAMS CARRIED BY KOB AND OTHER NBC 


CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY WBZ 


WEDNESDAY EVENING, NOVEMBER 2, 1955 


NBC NETWORK 
PROGRAMS 


Morgan Beatty 
One Man's Family 


Conversation 


E.S.T. KOB KVOO WBAP WOAI 


Total 


KOA Stations 


KFI 
7:30- 

7:45 

7:45- 

8:00 

8:00- 


8:30 
8:30- 
9:00 
: 9:00- 
You Bet Your Life 9:30 Ss 


Truth or 9:30- 

Consequences 10:00 s S s S 

Fibber McGee 10:00- 

and Moll 10:15 S : y - 

ae 10:15- 

This is Moscow 10:30 
S = Simultaneous Network Program 
D = Carried by Station at a Different Evening Time 


College Quiz Bowl 


Ss 


[5372] 
THURSDAY EVENING, NOVEMBER 3, 1955 


Total 
Stations 


NBC NETWORK 


PROGRAMS KOA 


E.S.T. KOB KVOO WBAP WOAI KFI 
7:30- 
7:45 
1 * 7:45- 
One Man's Family 8-00 D Ss D s D D 6 


No Network 8:00- 


Program on KOB 8:30 


No Network 8:30- 


Program on KOB 9:00 


X Minus One ene S S S D 5 
No Live Network 


Morgan Beatty s s s s D D 6 


9:30- 
Program on KOB _ 10:00 

Fibber McGee 10:00- 

and Moll 10:15 © 5 . . 
10:15- 

Heart of the News 10-30 
American 10:30- 
Adventure 11:00 


S = Simultaneous Network Program 
D = Carried by Station at a Different Evening Time 


S 
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[5373] 


NBC NETWORK PROGRAMS CARRIED BY KOB AND OTHER NBC 
CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY WBZ 


FRIDAY EVENING, NOVEMBER 4, 1955 


NBC NETWORK 


PROGRAMS E.S.T. KOB KVOO WBAP WOAI KOA 


7:30- 
7:45 
7:45- 
8:00 
No Network Pgm. _ 8:00- 
on KOB 8:30 
National 8:30- 
Radio Fan Club 9:00 
Fr 9:00- 
9:30 
* 9:30- 
10:00 § 
; : 10:00- 
Boxing - Gillette 10:30 D Ss 
Fibber McGee 10:30- s 


and Molly 10:45 D 


ae 10:45- 
Sports Highlights 11:00 s 


S = Simultaneous Network Program 
D = Carried by Station at a Different Evening Time 


Morgan Beatty s s 


One Man's Family D s 
s 
Ss 
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SATURDAY EVENING, NOVEMBER 5, 1955 


NBC NETWORK Total 
PROGRAMS E.S.T. KOB KVOO WBAP WOAI' KOA KFI Stations 
6:30- 
7:00 
7:00- 
7:30 
7:30- 
9:00 
9:00- 
MONITOR 9:30 


GRAND OLE 9:30- 
10:00- 
MONITOR 10:30 Ss s s 
10:30- 
MONITOR 10.45 
10:45- 
MONITOR 11.00 Ss Ss s s 5 
S = Simultaneous Network Program 
D = Carried by Station at a Different Evening Time 


MONITOR $ 2 


MONITOR s 4 
MONITOR s 


Ss 
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[5375] 


ABC NETWORK PROGRAMS CARRIED BY WABC AND OTHER ABC 
CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY KOB 


SUNDAY EVENING, OCTOBER 30, 1955 


ABC NETWORK Total 
PROGRAMS 8. T. WABC WKBW WLS-~ KXEL Stations 


Texaco News ; : 3 


Showtime Review : : 1 


George Sokolsky 
It's Time 
Henry Milo 


Town Meeting 
Of The Air 


Paul Harvey 
It's Time 
Sammy Kaye 


Texaco News ; 2 


Overseas : 
_Assignment 05S 
Revival Time ; s D 3 


S = Simultaneous Network Program 
D = Carried by Station at a Different Evening Time 
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[5376] 


ABC NETWORK PROGRAMS CARRIED BY WABC AND OTHER ABC 
CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY KOB 


ABC NETWORK 
PROGRAMS 


John Vandercook 
Quincy Howe 


Events of the Day 


Aero-Mayflower 
News 


The World and You 


Voice of Firestone 


Aero- Mayflower 
News 


Sound Mirror 


Offbeat 


Edward Morgan 


How To Fix It 


MONDAY EVENING, OCTOBER 31, 1955 


Total 


E.S.T. Stations 


WABC WKBW WLS'- KXEL 
7:00- 
7:15 
7:15- 
7:30 
7:30- 
7:55 
7:55- 
8:00 
8:00- 
8:30 
8:30- 
8:55 
8:55- 
9:00 
9:00- 
9:30 
9:30- 

10:00 

10:00- 

10:15 

10:15- 

10:30 


s 2 
s 2 
5 2 


s 


S = Simultaneous Network Program 
D = Carried by Station at a Different Evening Time 
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[5377] 


ABC NETWORK PROGRAMS CARRIED BY WABC AND OTHER ABC 
CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY KOB 


TUESDAY EVENING, NOVEMBER 1, 1955 


ABC NETWORK 
PROGRAMS 


Total 


E.S.T. WABC WKBW WLS-= KXEL Stati 
tations 


7:00- 
7:15 
< 7:15- 
Quincy Howe 7:30 2 
7:30- 
Events of the Day 7:55 2 
Aero-Mayflower 7:55- 
News 8:00 
8:00- 
The World and You 8:25 
Aero-Mayflower 8:25 
News 8:30 
Life is Worth 8:30- 
Livin 9:00 
: 9:00- 
Sound Mirror 9.30 
9:30- 
10:00 
10:00- 
10:15 
10:15- 
10:30 


John Vandercook 2 


Offbeat 
Edward Morgan 


How To Fix It 


S = Simultaneous Network Program 
D = Carried by Station at a Different Evening Time 
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[5378] 


ABC NETWORK PROGRAMS CARRIED BY WABC AND OTHER ABC 
CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY KOB 


WEDNESDAY EVENING, NOVEMBER 2, 1955 


Total 
Stations 


ABC NETWORK 


PROGRAMS E.S.T. WABC WKBW WLS-~ KXEL 


7:00- 
7:15 
7:15- 
7:30 
7:30- 
7:55 
Aero-Mayflower 7;:59- 
News 8:00 
The World and You °20- 
8:30 
Your Better 8:30- 
Tomorrow 8:55 
Aero-Mayflower 8:55- 
News 9:00 
9:00- 
9:30 
9:30- 
10:00 
10:00- 
10:15 
10:15- 
11:00 


John Vandercook 2 


Quincy Howe 2 


Events of the Day 2 


Sound Mirror 
Offbeat 

Edward Morgan 
Pabst's Fights 


S = Simultaneous Network Program 
D = Carried by Station at a Different Evening Time 
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[5379] 


ABC NETWORK PROGRAMS CARRIED BY WABC AND OTHER ABC 
CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY KOB 


THURSDAY EVENING, NOVEMBER 3, 1955 


Total 
Stations 


ABC NETWORK 


PROGRAMS E.S. T. WABC WKBW WLS’- KXEL 


7:00- 
John Vandercook 7:15 2 
‘i 7:15- 

Quincy Howe 7:30 2 

7:30- 
7:55 

Aero-Mayflower 7:55- 
News 8:00 

8:00- 

The World and You 8-25 1 

Aero-Mayflower 8:25- 
News 8:30 

Your Better 8:30- 
Tomorrow 9:00 

Sound Mirror 9:00- 
9:30 

9:30- 
10:00 

10:00- 
10:15 

10:15- 
10:30 


Events of the Day 2 


3 


3 


1 


Offbeat 
Edward Morgan 


How To Fix It 


S = Simultaneous Network Program 
D = Carried by Station at a Different Evening Time 
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[5380] 


ABC NETWORK PROGRAMS CARRIED BY WABC AND OTHER ABC 
CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY KOB 


FRIDAY EVENING, NOVEMBER 4, 1955 


ABC NETWORK 
PROGRAMS 


John Vandercook 
Quincy Howe 


Events of the Day 


Aero-Mayflower 
News 


The World and You 


Your Better 

Tomorrow 

Aero-Mayflower 
News 


Sound Mirror 
Offbeat 

People in the News 
Edward Morgan 


How To Fix It 


Total 


ca Stations 


WABC WKBW WLS- KXEL 
7:00- 
7:15 
7:15- 
7:30 
7:30- 
7:55 
7:55- 
8:00 
8:00- 
8:30 
8:30- 
8:55 
8:55- 
9:00 
9:00- 
9:30 
9:30- 
9:55 
9:55- 

10:00 

10:00- 

10:15 

10:15- 

10:30 


S 2 
iS) 2 


s 


S = Simultaneous Network Program 
D = Carried by Stations at a Different Evening Time 
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[5381] ; 


ABC NETWORK PROGRAMS CARRIED BY WABC AND OTHER ABC 
CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY KOB 


SATURDAY EVENING - NOVEMBER 5, 1955 


ABC NETWORK Total 
PROGRAMS E.S. T. WABC WKBW WLS-= KXEL Stations 

8:00- 

8:05 2 

Saturday Dancing 8:05- 1 


Party 8:30 ° 
‘ : 8:30- 
It's Time 8.35 1 
Saturday Dancing 8:35- 
Part 9:00 
9:00- 
9:05 
Saturday Dancing 9:05- 
Part 9:30 
9:30- 
9:35 
9:35- 
10:00 
1J:00- 
10:05 
Ozark Jubilee 10:05- 


(Hotel Edison) 10:30 : 
; ‘ 10:30- 
It's Time 10:35 1 
10:35- 
11:00 


Texaco News 


Texaco News 


It's Time 
Nat'l Juke Box 


Texaco News 


Lawrence Welk 1 


S = Simultaneous Network Program 
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[5382] 


NBC NETWORK PROGRAMS CARRIED BY WBZ 
AND OTHER WESTINGHOUSE OWNED NBC 
CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY KOB 


SUNDAY EVENING, OCTOBER 30, 1955 


NBC NETWORK Total 
PROGRAMS E.S.T. WBZ KYW KDKA WOWO Stations 
7:30- 
8:30 
8:30- 
9:00 
9:00- 
9:30 
9:30- 
10:00 
10:00- 
10:30 


S = Simultaneous Network Program 


MONITOR 4 


MONITOR 3 
MONITOR 2 
MONITOR 8 


MONITOR 8 


[5383] 
MONDAY EVENING, OCTOBER 31, 1955 


NBC NETWORK Total 


E.S.T. . WBZ KYW KDKA WOWO 


PROGRAMS Stations 


7:30- 

Morgan Beatty 7:45 4 
7:45- 
8:00 
8:00- 
8:15 
8:15- 
9:00 
9:00- 
9:30 
: 9:30- 
Bands of America 10:00 


Fibber McGee &  10:00- 
Molly 10:15 s s S D is 


10:15- 
News - B & W 10.20 Ss s 2 


10:20- 
Heart of the News 10:30 Ss 1 


One Man's Family 4 
Henry J. Taylor 

Boston Symphony 
Telephone Hour 8 8 s 


8 8 s s 4 


S = Simultaneous Network Program 
D = Carried by station at a different evening time 
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[5384] 


NBC NETWORK PROGRAMS CARRIED BY WBZ 
AND OTHER WESTINGHOUSE OWNED NBC 
CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY KOB 


TUESDAY EVENING, NOVEMBER 1, 1955 


NBC NETWORK Total 
PROGRAMS E.S.T. WBZ KYW KDKA WOWO Stations 


7:30- 
7:45 


; 3 7:45- 
One Man's Family 8-00 iS) 


Morgan Beatty Ss 


8:00- 
8:30 
8:30- 
9:00 
Biographies in 9:00- 
Sound 10:00 


i  ——————— 


Fibber McGee 10:00- 
and Molly 10:15 S S D 4 


10:15- 
Jos. C. Harsch 10:30 D 1 


hh eereareEEEI ESE E EEE EIEEINEnSSnSIIE Enea 


People are Funny s 


Dragnet 


S = Simultaneous Network Program 
D = Carried by Station at a Different Evening Time 


[5385] 
WEDNESDAY EVENING, NOVEMBER 2, 1955 


NBC NETWORK Total 
PROGRAMS E.S.T. WBZ KYW KDKA WOWO Stations 


Morgan Beatty 


‘ : 7:45- 
One Man's Family 8-00 
8:00- 
8:30 
8:30- 
9:00 
i 9:00- 
You Bet Your Life 9-30 


& Truth or 9:30- g S s 


onsequences 10:00 


Fibber McGee 10:00- 
and Moll 10:15 S S 8 4 


plea + 2) Ae) Os 


iy 10:15- 
This is Moscow 10-30 s 1 


S = Simultaneous Network Program 
D = Carried by Station at a different Evening Time 


Conversation 
College Quiz Bowl 


s s Ss 
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NBC NETWORK PROGRAMS CARRIED BY WBZ 
AND OTHER WESTINGHOUSE OWNED NBC 


CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY KOB 


THURSDAY EVENING, NOVEMBER 3, 1955 


NBC NETWORK Total 
PROGRAMS E.S.T. WBZ KYW KDKA WOWO Siationg 


Morgan Beatty 


One Man's Family 


Great Gildersleeve 
The Goon Show 
X Minus One 


Ted Heath 


Fibber McGee 
and Moll 


Heart of the News 


7:30- 
7:45 
7:45- 
8:00 
8:00 
8:30 
8:30- 
9:00 
9:00- 
9:30 
9:30- 


10:00 
10:00 


S = Simultaneous Network Program 
D = Carried by Station at a different Evening Time 
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FRIDAY EVENING, NOVEMBER 4, 1955 


NBC NETWORK 
PROGRAMS 


Morgan Beatty 


One Man's Family 


National 
Radio Fan Club 
National 
Radio Fan Club 
National 
Radio Fan Club 
National 
Radio Fan Club 


Boxing - Gillette 


E.S.T. WBZ 


7:30- 
7:45 
7:45- 
8:00 
8:00- 
8:30 
8:30- 
9:00 
9:00- 
9:30 
9:30 
10:00 
10:00 
10:30 


S = Simultaneous Network Program 
D = Carried by Station at a different Evening Time 


KYW KDKA WOWO 


Total 
Stations 


4 


4 
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NBC NETWORK PROGRAMS CARRIED BY WBZ 
AND OTHER WESTINGHOUSE OWNED NBC 
CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY KOB 


SATURDAY EVENING, NOVEMBER 5, 1955 


NBC NETWORK Total 
PROGRAMS E.S. T. WBZ KYW KDKA WOWO Stations 


7:30- 
8:00 
8:00- 
9:30 
Grand Ole Opry 00) 1 
10:00- 
10:30 


S = Simultaneous Network Program 
D = Carried by station at a Different Evening Time 


Monitor Ss 2 


Monitor s 4 


Monitor Ss 
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NBC NETWORK PROGRAMS CARRIED BY WBZ AND OTHER NBC 
CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY KOB 


SUNDAY EVENING, OCTOBER 30, 1955 


ons 


NBC NETWORK = 
PROGRAMS oe) S$ 
S 


Total 
Stati 


poy 
eo 


MONITOR 


fay 
» 


MONITOR s 


s 
MONITOR s 
s 


9:00- 
9:30 
9:30- 
10:00 
10:00- 
10:15 
10:15- 
MONITOR 10:30 s s § 
S = Simultaneous Network Program 
Duplication with NBC clear channel affiliates WRCV- Philadelphia, WBAL- 
Baltimore and WTIC-Hartford not shown. Program schedules for these 
stations unavailable. 


MONITOR 
MONITOR s 


MONITOR s s 8S 
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[5390] 


NBC NETWORK PROGRAMS CARRIED BY WBZ AND OTHER NBC 
CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY KOB 


MONDAY EVENING, OCTOBER 31, 1955 


NBC NETWORK 
PROGRAMS 


Morgan Beatty 
One Man's Family 
Henry J. Taylor § D Ss 8 8 8 18 


Boston Symphony 8s D 8 8 


nanlrnl nl! Olan 


Telephone Hour § 8 8 8 8 8 14 


Bands of America 


Fibber McGee § s § 8 SD 14 


and Molly : 
News - B & W s Ss s D 10 


mM 


§ 8 § 8 8S 8 14 


Mm 


oO; Oo 


s i 


S 
Heart of the News 7)‘o.” Ss Ss 


S = Simultaneous Network Program 
D = Carried By Station at a Different Evening Time 


Duplication with NBC clear channel affiliates WRCV - Philadelphia, WBAL - 
Baltimore and WTIC - Hartford not shown. Program schedules for these 
stations unavailable 
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NBC NETWORK PROGRAMS CARRIED BY WBZ AND OTHER NBC 
CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY KOB 


TUESDAY EVENING, NOVEMBER 1, 1955 


NBC NETWORK ES.T 
PROGRAMS aah 


Total 
Stations 


7:30 - 
7:45 


One Man's Family [°° S Ss S$ 8 8S SS D 


People are Fumy $9, S SS SDSS S 


Dragnet eggs Veo eee on ae 
NBC 9:00- 
Radio Theater 10:00 : e ee 
Fibber McGee 10:00- 
and Moll 10:15 eee ones Regn caiae 4 


S = Simultaneous Network Program 
D = Carried By Station at a Different Evening Time 


Duplication with NBC clear channel affiliates WRCV- Philadelphia, WBAL- 
Baltimore and WTIC-Hartford not shown. Program schedules for these 
stations unavailable. 


rary 
uN 


Morgan Beatty 
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NBC NETWORK PROGRAMS CARRIED BY WBZ AND OTHER NBC 
CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY KOB 


WEDNESDAY EVENING, NOVEMBER 2, 1955 


NBC NETWORK 
PROGRAMS 


Total 
Stations 


Morgan Beatty 


One Man's Family {*- S S S S SS S D 


Conversation 
College Quiz Bowl 


You Pet Your Life 


Truth or 
Consequences 


Fibber McGee S §s 8 8S § 8S D 


8 S s s §S 


S = Simultaneous Network Program 
D = Carried By Station at a Different Evening Time 


Duplication with NBC clear channel affiliates WRCV- Philadelphia, WBAL- 
Baltimore and WTIC-Hartford not shown. Program schedules for these 
stations unavailable. 
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NBC NETWORK PROGRAMS CARRIED BY WBZ AND OTHER NBC 
CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY KOB 


THURSDAY EVENING, NOVEMBER 3, 1955 


NBC NETWORK 
PROGRAMS 


Morgan Beatty 
One Man's Family cae 
Great Gildersl Soe 
reat Gildersleeve 9’. 
8:30- 
9:00 
9:00- 
9:30 
9:30- 
Ted Heath 10:00 
Fibber McGee 10:00- 
and Moll 10:15 
10:15- 
10:30 


The Goon Show 


X Minus One 


Heart of the News 


Ss D 

s Ss 

s § SD Ss 8 §S 
s s 


S = Simultaneous Network Go Hope 


D = Carried by Station at a Dif: 


erent Evening Time 


Duplication with NBC clear channel affiliates WRCV- Philadelphia, WBAL- 
Baltimore and WTIC-Hartford not shown. Program schedules for these 


stations unavailable. 
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NBC NETWORK PROGRAMS CARRIED BY WBZ AND OTHER NBC 
CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY KOB 


FRIDAY EVENING, NOVEMBER 4, 1955 


NBC NETWORK E.S.T 
PROGRAMS Pee 


Total 
Stations 


7:30- 
7:45 
; : 7:45- 
One Man's Family 8.00 
National 8:00- 
Radio Fan Club 8:30 
National 8:30- 
Radio Fan Club 9:00 
National 9:00- 
Radio Fan Club 9:30 
National 9:30- 
Radio Fan Club 10:00 
10:00- 
10:30 


f= 
iJ) 


Morgan Beatty 


n| a] wm |Wwowo 
H 
Le) 


fez) 


nm 


Boxing - Gillette 


S = Simultaneous Network Program 
D = Carried By Station at a Different Evening Time 


Duplication with NBC clear channel affiliates WRCV- Philadelphia, WBAL- 
Baltimore and WTIC-Hartford not shown. Program schedules for these 
stations unavailable. 
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NBC NETWORK PROGRAMS CARRIED BY WBZ AND OTHER NBC 
CLEAR CHANNEL AFFILIATES DURING HOURS OBJECTIONABLE 
INTERFERENCE WOULD BE CAUSED BY KOB 


SATURDAY EVENING, NOVEMBER 5, 1955 


NBC NETWORK 
PROGRAMS 


MONITOR 
MONITOR 


MONITOR 


MONITOR 


No Network Show 
on WBZ 9:30-10 


MONITOR 
MONITOR 


MONITOR 11:00 


S = Simultaneous Network Program 


Duplication with NBC clear channel affiliates WRCV-Philadelphia, WBAL- 
Baltimore and WTIC-Hartford not shown. Program schedules for these 
stations unavailable. 
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[5396] 
WABC Exhibit 7 


AFFIDAVIT OF ERNEST L. JAHNCKE, JR., VICE PRESIDENT 
AND ASSISTANT TO PRESIDENT OF AMERICAN BROADCASTING 
COMPANY REGARDING THE IMPORTANCE OF COMPETITIVE NET- 

WORK SERVICES 


[5397] 


AFFIDAVIT 
Ernest L. Jahncke, Jr., being duly sworn deposes and says: 
Iam Vice President and Assistant to the President of the American 
Broadcasting Company. 
In connection with my aforesaid duties I supervise the work of the 


ABC Radio Network Station Relations Department and I know of my own 


Knowledge the competitive handicap which ABC has faced because of its 
lack of clear channel skywave affiliates. 

The Commission has, on numerous occasions, emphasized the 
importance and desirability of competitive network facilities. 

In its Report on Chain Broadcasting issued in May 1941 (p.4), 
the Commission made the following findings: 

"Network broadcasting has been an important factor in the develop- 
ment of the broadcasting industry. Many improvements which have taken 
place in engineering, in program quality, and in the broadcasting of special 
events o1 national interest to ever increasing audiences have been due, in 
considerable measure, to the advertising revenues brought to the radio 
broadcasting industry by the network method of broadcasting to Nation- 
wide audiences, 

"If radio broadcasting is to serve its full function in disseminating 
information, opinion, and entertainment, it must bring to the people of the 
Nation a diversified program service. There must be on the one hand 
programs of local self-expression, whereby matters of local interest and 
benefit are brought to the communities served by broadcast stations. 
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[5398] 
There must be, on the other hand, access to events of national and 
regional interest and to programs of a type which cannot be originated 
by local communities. Neither type of program service should be sub- 
ordinated to the other. 

"The growth and development of chain broadcasting found its 
impetus in the desire to give widespread coverage to programs which 
otherwise would not be heard beyond the reception area of a single sta- 
tion. Chain broadcasting makes possible a wider reception for expensive 
entertainment and cultural programs and also for programs of national 
or regional significance which would otherwise have coverage only in 
the locality of origin. Furthermore, the access to greatly enlarged 
audiences made possible by chain broadcasting has been a strong incen- 
tive to advertisers to finance the production of expensive programs. 

"From an economic standpoint, the stations themselves are ina 
position to benefit greatly from their participation in chain broadcasting; 
such broadcasting can bring them a larger share of the money expended 
by advertisers for national or regional coverage. It is apparent that 
chain broadcasting plays an essential part in the development of the 
broadcasting industry. . ." 

The foregoing findings made by the Commission in 1941 are equally 
true today. After paraphrasing these findings in its decision in the ABC- 


UPT Merger Case released February 9, 1953, the Commission stated 


(p. 81 of mimeographed text of decision): 

"In its 1941 study of network broadcasting, the Commission con- 
cluded that 'network broadcasting is an integral and necessary part of 
radio.' There is no basis in this record for a contrary conclusion today." 

Not only are networks important in bringing outstanding programs 
like the Metropolitan Opera to rural and urban listeners alike, but vigor- 
ous competition between the networks themselves in likewise important 
to the growth and development of the American system of broadcasting. 


In fact, it was the concern of the Federal Communications Commission 


[ 5399] 
611 
with the necessity of stimulating competition in network broadcasting 
that led to the establishment of American Broadcasting Company in 1943 
as an independent, competitive network. What are now the ABC radio 
and television networks originated on January 1, 1927, when the National 
Broadcasting Company 


[ 5399] 
created the Blue Network in order to provide listeners with another 
choice of radio fare from that offered by its Red Network. On March 
18, 1938, the Federal Communications Commission began its investiga- 
tion of network broadcasting, as a result of which it concluded in its 
1941 Report on Chain Broadcasting that it was necessary to stimulate 
competition in network broadcasting, that it was not in the public interest 
for one company to own two networks and that competition would be stim- 
ulated by requiring NBC to divest itself of one of its two networks. 

In order to provide the public with diversified programs by several 
networks, each vieing to outdo its competitor, a primary and continuing 
objective of the Commission has been to foster and strengthen competi- 
tion among several networks, and to that end to avoid policies which 
would enable one or two networks to obtain positions of complete 
dominance over weaker competitors. In part by reason of superior 
clear channel facilities (owned and affiliated), NBC and CBS have long 
occupied a position of dominance over other networks. It is not the 


number of stations affiliated with a network but the character of the 


frequency and the operating power of the stations (coverage) which is 


most important in attracting network advertising. 

At the present time there are 57 clear channel skywave stations 
in operation in the United States. Of this number 23 (including 2 dual 
affiliations) are owned by or affiliated with NBC and 20 with CBS, 
whereas only 9 (including 3 dual affiliations) are owned by or affiliated 
with ABC (WABC has no skywave service due to KOB interference and 


therefore is not included in this compilation). 
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Of the 23 NBC skywave stations 13 are Class 1-A and 9 of the CBS 
skywave stations are Class 1-A stations whereas only 3 ABC skywave 
stations are Class 1-A stations and all of these are dual affiliates. 

ABC only has 6 Class 1-B skywave stations as compared to 11 
for CBS and 12 for NBC. 

Of the 6 Class 1-B skywave stations affiliated with ABC, 4 operate 
on frequencies above 1500 kc while 11 of the 12 NBC Class 1-B skywave 


affiliates are on frequencies below 1200 kc. 


[ 5400] 

Skywave clear channel stations are important to network operations. 
The rural population of the United States, as distinguished from its urban 
population, must rely in large part on clear channel services. Networks 
with facilities capable of being heard throughout the United States (clear 
channels) and at the most economical rate per listener have a tremendous 
advantage over networks dependent in large part on local and regional 
channel affiliates which provide incomplete coverage. 

From the viewpoint of attracting advertisers to use radio network 
facilities, the ownership of or affiliation with clear channel stations is 
a predominant factor. Most radio advertisers, marketing products 
throughout the United States, desire as complete coverage of the entire 
country as is economically feasible. The more places that the sign! 
and program can be heard, the more audience the advertiser has a chance 
to attract. Furthermore, the cost per thousand of listeners, by which 
national advertisers judge the efficacy of buys, reduces itself as the 
listening audience becomes larger. And larger listening is possible 
only through signals that reach a greater number of people. The increase 
in audience delivered by the average local and regional station is not in 
the same proportion per dollar of rate as would be available with sky- 
wave outlets. 

The importance of clear channel stations to a radio network has 
become even greater in recent years with the rapid growth of television. 
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Television, which continues to expand in all major markets, is making 
inroads into audiences of radio stations, particularly those with signal 
limitations and/or poor frequencies. Naturally, it follows that a net- 
work with a dominant clear channel advantage, such as NBC, over a 
competitor such as ABC, is in a better position than ever before. 

A paucity of clear channel affiliates detrimentally affects the 
programming of that particular network. Programs flow to a network 
which has the best physical coverage. ABC has lost outstanding pro- 
grams to NBC because of the latter's superior coverage. For example, 
during the last years of World War I, when NBC's more desirable time 
periods were sold 


[ 5401] 
out, ABC developed the "Theatre Guild of the Air," sponsored by U.S. 
Steel. It obtained a substantial listening audience for the program. 
However, a few years later, when a desirable time period became 
available on NBC U.S. Steel felt compelled to shift the program to 
that network to get greater physical coverage of the entire nation. At 
that time, as now because of KOB's SSA on 770 kc, ABC was particularly 
weak in Western Pennsylvania, Eastern Ohio, and West Virginia. These 
are regions where important U.S. Steel operations are located. As a 
result the program and attendant revenue with which to develop other 
programs was lost to ABC. ABC for the same reasons lost the "Rail- 
road Hour" (sponsored by the American railroads) to NBC. 

Business has moved from ABC to NBC and CBS and new business 
lost to ABC because of the lack of coverage. NBC's and CBS's dominant 
position with respect to clear channel facilities is an effective barrier 
to real competition within the radio industry. The complete loss of 
night-time skywave service of WABC resulting from KOB's operation 
on that channel, and the wasteful duplication of NBC and CBS signals, 
can only compound this inequality, and impair effective competition 
between the several networks. 
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Similarly, the importance to a network of owned and operated 


stations in key markets cannot be overemphasized. An owned station 
helps in clearance of programs in the area served by that station. An 
owned station permits promotion, advertising, and programming in 
those cities synchronized with the other owned stations with the general 
result of a more favorable effect on the public. 

In addition to these basic advantages of clearance, promotion, and 
program sequence, the most important thing connected with an owned 
station is the fact that it is essentially the revenue from the owned sta- 
tions that supports network operations. Radio networks per se do not 
make money. Depending upon the system of accounting, they may or 
may not be in the black. If they are in the black, it is only for nominal 
amounts, and certainly as these amounts relate to the investment ina 


radio network, 


[ 5402] 

they mean nothing. It is the owned radio stations that produce the 
revenue that makes possible the network programming, particularly 
in the sustaining field, and also make possible the payments by the 
network of the large communication bills which are occasioned by the 
connection of the stations. 

As in the case of clear channel facilities in general, ABC occupies 
a decidedly inferior position to NBC and CBS in the matter of owned and 
operated stations. ABC owns 1 1/2 Class I skywave stations, 1 Class I 
non-skywave station (WABC), and 2 Class III (regional) stations. NBC, 
on the other hand, owns 4 Class I skywave facilities and 1 Class I 
station, and CBS owns all or part of 4 skywave stations, and 1 Class Il 
station. 

Notwithstanding the limitations in its physical facilities, ABC has 
done a commendable programming job. In the field of music it brings 
to the public such outstanding programs as the METROPOLITAN OPERA, 
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the METROPOLITAN OPERA AUDITIONS OF THE AIR, THE VOICE OF 
FIRESTONE, and the NEGRO COLLEGE CHOIR program. In the field 
of public discussion it carries the sustaining series presented partly 
by the AF of L-CIO and alternately by the U.S. Chamber of Commerce 
and the National Association of Manufacturers. 

In the news and special events field ABC has led the field. Among 
its regular commentators are John W. Vandercook, Martin Agronsky, 
Edward P. Morgan, Quincy Howe and Paul Harvey. In other phases of 
programming, ABC has constantly been in the forefront. ABC carries 
such outstanding religious programs as THE GREATEST STORY EVER 
TOLD, LIFE IS WORTH LIVING with Bishop Fulton J. Sheen, HOUR OF 
DECISION with Dr. Billy Graham and MESSAGE OF ISRAEL. In the 
field of variety it has presented such leading programs as THE BREAK- 
FAST CLUB and MILTON CROSS'S IMAGINATION and children's pro- 
grams such as NO SCHOOL TODAY. 

Many of ABC's network programs originate at WABC in New York 
City and are carried during evening hours when objectionable interference 
is caused by KOB. Since WABC is ABC's flagship station, this loss of 
service has a crippling effect on ABC as a network. It operates as an 


obstacle to long-range attempts by ABC to develop a truly competitive 


[5403] 


third network. 


Ernest L. Jahncke, Jr. 
Vice President and Assistant to the 


President. 


[ Jurat dated October 11, 1956] 
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KOB Exhibit F-16 


GEORGE C. DAVIS 


ENGINEERING STATEMENT ON BEHALF OF KOB 
ALBUQUERQUE BROADCASTING CO., ALBUQUERQUE, NEW MEXICO 
* * * * * 
ENGINEERING DATA RELATING TO ISSUES IN COMMISSION ORDER, 
F.C.C. 55-624 DATED MAY 26, 1955 
SEPTEMBER 1956 


[5518] 


SUMMARY (Cont'd.) 


Min. /Max. 
Population Other Services 
. Mi. Pri. Sec. 


ISSUE 3, KOB - 770 KC 
DAY 
50 KW 


0.5 mv/m 387,275 79,880 
2.0 mv/m 280,716 33,670 


NIGHTTIME (Primary) 
50 KW 


2.24 mv/m 274,834 31,010 
2.78 mv/m 268,641 26,600 
ISSUE 4, WBZ - 1030 KC 


0.5 mv/m 4,201,730 12,000 
0.5 mv/m, 50% 22,059,400 469,050 
Total 26,261,130 481,050 


Effect of KOB 50 KW ND Operation 
Area Lost 
Primary @ 379,840 
Secondary * 22,059,400 
Total 22,439,240 
Effect of KOB 10 KW_ND Operation 


Area Lost 
Primary @ 108,770 2,660 0/5 
Secondary ** 14,968,900 305,890 
Total 15,077,670 308,550 


* Portion of secondary service area without primary service: 
7,588,000 203,950 


** Portion of secondary service area without primary service: 
5,736,100 128,910 


@ See Summary Page 4 
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[5519] 


SUMMARY (Cont'd.) 


Min. /Max. 
Population Area Other Services 
Sq. Mi. Pri. Sec. 


ISSUE 5, WABC - 770 KC 


0.5 mv/m 15,089,350 19,270 
0.5 mv/m - 50% 21,785,600 489,210 
Total 36,874,950 508,480 


Effect of KOB, 25 KW 
Area of Interference 


Primary @ 864,300 10,140 0/11 22/27 
Secondary * 21,785,600 489,210 14/30 
Total 22,649,900 499,350 


* Portion of secondary service area without primary service: 
7,912,200 216,970 14/29 
KXA - 770 KC 


2.5 mv/m 894,955 
4.04 mv/m 772,494 
Difference 122,461 


ISSUE 6, WABC - 770 KC 


0.5 mv/m 15,089,350 
0.5 mv/m - 50% 21,785,600 
Total 36,874,950 508,480 


Effect of KOB, 50 KW 
Area of Interference 


Primary @ 1,071,300 12,435 0/11 22/27 
Secondary * 21,785,600 489,210 14/30 
Total 22,856,900 501,645 


* Portion of secondary service area without primary service: 
7,912,200 216,970 14/29 


KXA - 770 KC 


2.5 mv/m 894,955 1,133 
5.72 mv/m 700,481 458 
Difference 194,474 675 


@ See Summary Page 5 
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SUMMARY (Cont'd.) 


DISTRIBUTION OF OTHER SERVICES 
IN AREA OF INTERFERENCE TO 


PRIMARY SERVICE OF WBZ 


Other Services To 


Interference Area Caused by KOB 50 KW ND Operation 


Number of 
Other Services Population Area (sq. mi.) 


0 149,825 4,145 
1 82,651 1,435 
2 80,037 1,342 
3 39,107 283 
4 28,220 220 


Other Services To 
Interference Area Caused by KOB 10 KW ND Operation 


58,712 
19,698 
17,750 
3,800 
8,810 
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SUMMARY (Cont'd.) 


DISTRIBUTION OF OTHER SERVICES 
IN AREA OF INTERFERENCE TO 
PRIMARY SERVICE OF WABC 


Other Services To 
Interference Area Caused by 25 KW ND Operation of KOB 


Number of 
Other Services Population Area (sq.mi.) 


0 123 2 
1 10,949 194 
2 29,273 767 
3 73,948 2,317 
4 or more 750,061 6,860 


Other Services To 
Interference Area Caused by 50 KW ND Operation of KOB 
0 123 
1 10,949 
2 29,449 
3 75,470 
4 or more 955,363 
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INITIAL DECISION OF HEARING EXAMINER HUGH B. HUTCHISON 


[ 6856] 


Conclusions 


[ 6887] 
* * * * * 

51. In its Memorandum Opinion and Order, released on November 
6, 1956, in response to a request by KOB that "show cause" orders should 
be issued to the parties to cover all possible modifications contemplated 
by the issues in this proceeding, the Commission denied such request on 
the ground that it was premature at that time but in connection therewith 
made the following statement: "If, as a result of this proceeding, it ap- 
pears that the public interest requires the modification of an existing 
license, the Commission's course of action will be governed by Section 
316 of the Communications Act of 1934, as amended." Section 316 pro- 
vides, inter alia, that no order for modification of any station license 
"shall become final until the holder of the license or permit shall have 
been notified in writing of the proposed action and the grounds and 
reasons therefor, and shall have been given reasonable opportunity, 
in no event less than thirty days, to show cause by public hearing, if 
requested, why such order of modification, should not issue. . ." 
In view of the foregoing, it is clear that a "show cause" proceeding 
under Section 316, supra, will be necessary if the disposition recom- 
mended herein of the allocation problem involved in the present hearing 
be adopted. 
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Vill. Final Conclusions, Recommendations and Order. 
52. In view of all of the matters set forth in the Findings of Fact 


and discussed in the Conclusions, Supra, and in the light of the entire 
record in the instant proceeding, it is finally concluded that the public 
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interest would be served through the amendment of Section 3.25 of the 
Commission's Rules in the manner indicated in Paragraph 47, supra, 
and by the simultaneous operation of Stations KOB, Albuquerque, New 
Mexico, and WABC, New York City, New York, as Class I-B stations, 
on the frequency 770 kc, in the manner contemplated by Issues 9 and 10 
herein. 
53. Accordingly, the following recommendations are proposed: 
1. That an appropriate order be issued by the Commission 
amending Section 3.25 of its Rules, in the manner 
described in Paragraph 47, supra. 
. That, pursuant to Section 316 of the Communications 
Act, appropriate orders be issued by the Commission 
to the licensees of Stations KOB and WABC for the fol- 
lowing purposes: 
a. In the case of KOB, directing that party to 
show cause why its application (File No. 
BMP-1738) for modification of construction 
permit should not be amended, in the light 
of the evidence adduced in the instant pro- 
ceeding, to specify nighttime operation on 
the frequency 770 kc, with power of 50 kilo- 
watts, employing a directional antenna with 
the parameters specified in Paragraph 22 
of the Findings of Fact, supra, and why the 
said application, as so amended, should not 
be granted, thus authorizing that station to 
operate on the said frequency in the manner 


contemplated in Issues 9 and 10, supra. 


. In the case of WABC, directing that party to 
show cause why its outstanding license, on 
the basis of the evidence adduced in the instant 
proceeding, should not be modified to authorize 
the operation by that station on the frequency 


621 
770 ke in the manner contemplated in 


Issues 9 and 10, supra, and why it should 


not also be required to install for that 
purpose a directional antenna with the 
parameters specified in Paragraph 22, 


supra. 
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3. That, in taking the above actions, the Commission should 
dismiss the applications of Albuquerque Broadcasting 
Company for license to cover construction permit as 
modified (File No. BL-1799) and for authority to 
determine operating power by direct measurement 
(File No. BZ-1583). 


54. In view of the fact that all of the corrections to the transcript 
of record requested by Albuquerque Broadcasting Company appear, upon 
review, to be appropriate and that no objections have been interposed 
thereto, IT IS HEREBY ORDERED, that its "Motion to Correct Record 
Transcript" is granted in its entirety and that the transcript of record 
be corrected accordingly. 

Dated this 31st day of January, 1958. 


/s/ Hugh B. Hutchison 
Hearing Examiner 
[SEAL] Federal Communications 
Commission 


Released February 3, 1958 
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* 
DECISION 
By the Commission: Commissioner Craven not participating, 
Preliminary Statement 

1. This proceeding is captioned as a hearing on the applications 
of Albuquerque Broadcasting Company, licensee of Station KOB, Albu- 
querque, New Mexico, filed February 3, 1944, for modification of con- 
struction permit and for a license to permit the operation of that station 
non-directionally on the frequency 770 kc, with power of 50 kw, unlimited 
time. However, under the hearing issues as finally specified by the Com- 
mission, the proceeding is actually one to determine which of several 
modes of operation on one of two frequencies, namely, 770 ke or 1030 kc, 
would best serve the public interest, as a permanent operating assign- 
ment for KOB, The applicant herein now holds a license to operate Sta- 
tion KOB on the frequency 1030 kc, with power of 10 kw, unlimited time. 
In addition, the applicant holds a 
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construction permit (original file No. B5-P-2783) to operate Station KOB 
on the frequency 1180 kc, with power of 50 kw, unlimited time. The first- 
captioned application herein (Docket No. 6584) is for modification of this 
outstanding construction permit. : 
2. Under Section 3.25 of the Commission's Rules, the frequencies 


770 kc and 1030 ke are classified as clear channels and are available for 


use by Class I and Class II stations.” _. With respect to the station 


assignments which may be made on these channels, Section 3.25(a) of 

the Rules provides in pertinent part for the frequency 770 kc that there 
will be assigned thereto one Class I station, with power of not less than 
50 kw, and that there may be assigned to the same frequency one or more 


Class II stations, within the continental limits of the United States, 
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operating limited time or daytime only. Section 3.25(b) provides for the 
assignment of Class I and Class ID stations on the frequency 1030 ke, 
without restriction as to the operating hours of the Class II stations. 

3. The problem of finding a permanent assignment for Station 
KOB dates from the year 1941, when the shifts in frequencies made 
necessary by the first North American Regional Broadcasting Agree- 
ment (NARBA) went into effect. Since March 29, 1941, Station KOB has 
been licensed to operate, with power of 10 kw, unlimited time, on the 
frequency 1030 kc, a Class I-B clear channel, on which Station WBZ, 
Boston, Massachusetts, is the dominant station. From March until 
June, 1941, KOB operated on this assignment. On June 3, 1941, that 
station received a Special Temporary Service Authorization (SSA) to 
operate on the same frequency with power of 50 kw daytime and 25 kw 
at night. On October 14, 1941, the Commission, on its own motion, 
modified 


1 As explained in the attached Appendix A (see Paragraph 13, infra), 
operation as contemplated in the above construction permit became im- 
possible as a result of the changes in assignments of U.S. stations, 
effective March 29, 1941, when the pertinent provisions of the first 
North American Regional Broadcasting Agreement (NARBA) went into 
effect. This permit was extended by Commission order from time to 
time, and was pending when the above application (Docket No. 6584) was 
filed by KOB. 


2 Section 3.22(a) of the Rules states that a Class I station is the 
dominant station operating on a clear channel and such station is 
designed to render primary and secondary service over an extended 
area and at relatively long distances. The operating power of a Class I 
station shall not be less than 10 kw nor more than 50 kw. Section 3.22(b) 
of the Rules states that a Class II station is a secondary station operat- 
ing on a Clear channel and is designed to render primary service over 
an area limited by and subject to such interference as may be received 
from Class I stations. A Class II station shail operate with power not 
less than 0.25 kw nor more than 50 kw. 
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this SSA to specify operation by KOB with power of 50 kw daytime and 
25 kw at night, on the frequency 770 ke, a Class I-A clear channel on 
which Station WABC (formerly WJZ), New York City, was and still 
remains the dominant station. ° Ever since that time Station KOB has 
been operating on 770 kc, with power of 50 kw daytime and 25 kw at 
night, under a consecutive series of special authorizations issued by 
the Commission. On April 26, 1957, this station began operation during 
nighttime hours with a directional antenna system designed to protect 
substantially the service of Station WABC. This form of operation is 
temporary in character pending the outcome of the instant hearing pro- 
ceeding. 

4. The instant applications were designated for hearing by the 
Commission in its order dated May 9, 1944, and a hearing was initially 
held in the proceeding on various dates in January, 1945. For reasons 
discussed in the History of the Proceeding (Appendix A), no decision 
was issued after that phase of the hearing. In its Memorandum Opinion 
and Order, adopted May 26, 1955, and released May 27, 1955 (FCC 
55-624; 12 RR 583), the Commission designated the proceeding for 
further hearing both on the original and on additional issues. Following 
numerous formal pre-hearing conferences, as well as informal con- 
ferences between the parties, further evidentiary hearings were held 
in July, October, November, and December, 1956, and the hearing record 
was first closed on December 10, 1956. The earlier and later portions 


of the hearing during these periods are sometimes referred to herein 


as the "1945 hearing" and the "1956 further hearing", respectively. : 


Thereafter, the hearing record was reopened by the Hearing Examiner, 
on his own motion, on April 19, 1957, and again on July 3, 1957, for 
certain limited purposes. Additional testimony was taken in the pro- 
ceeding on July 16, 1957, and the record therein was finally closed after 
a formal hearing session held on July 18, 1957. 
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3 The licensing of Station KOB to operate on 1030 ke early in 1941 and 
the issuance of special authorizations later that year to operate first on 
1030 ke and later on 770 kc were actions taken by the Commission with- 
out a hearing. (See Appendix A, History of the Proceeding). 


: During the 1956 further hearing, there were ten sessions at which 
evidence was introduced, the vast bulk of it being in exhibit form with 
less than 300 pages of testimony. It may be noted that, as a result of 
stipulations growing out of the numerous pre-hearing conferences and 
informal conferences between the parties, there is very little factual 
conflict in the evidence adduced in the 1956 portion of the hearing record. 
The 1945 portion of the record is now of very limited significance. 
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5. In addition to the Broadcast Bureau, there are five parties to 
the proceeding: the licensees, respectively, of Stations KOB (Albuquerque), 
WABC (New York), WBZ (Boston), KXA (Seattle) and KWBU° (Corpus 
Christi); namely, Albuquerque Broadcasting Company, American Broad- 
casting~Paramount Theatres, Inc., Westinghouse Broadcasting Company, 
Inc., KXA, Inc., and Broadcasters, Inc. (formerly the Baptist General 
Convention of Texas), Stations WABC (formerly WJZ) and WBZ have 
operated for many years as dominant stations on clear channels; since 
1941 on 770 kc and 1030 ke, respectively. Stations KXA and KWBU 
operate as limited-time secondary stations on 770 kc and 1030 ke, 
respectively. The licensees of KOB, WBZ, KXA and KWBU are some- 
times referred to herein as "KOB", "WBZ or Westinghouse", "KXA" 
and "KWBU", respectively. The successive licensees of WABC (formerly 
WJZ) which at various times have been National Broadcasting Company, 
Inc., Blue Network, Inc., American Broadcasting Company, Inc., and 
(since 1953) American Broadcasting - Paramount Theatres, Inc., are 
sometimes referred to herein as "NBC", ''Blue Network" or currently 


"ABC", depending on the period of time referred to. 
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6. KOB, ABC and its predecessors, and KXA have been parties 
to the hearing proceeding since 1944 and participated in the 1945 hear- 
ing sessions. Westinghouse became a party to this proceeding only in 
May 1955, when it was named as such in the Commission's Memorandum 
Opinion and Order designating the case for further hearing, and it did not 
therefore participate in the 1945 hearing sessions. However, like KOB 
and ABC and its predecessors, Westinghouse has been involved in the 
"KOB problem", in the broader sense, since the 1940-1941 period when 
the problem first arose. KWBU, which began operating on 1030 ke under 
an SSA in November, 1944, and was first licensed in December, 1954, 
became a party to the hearing by its petition to intervene filed in June, 
1955, and granted by the Commission in its Memorandum Opinion and 
Order of March 21, 1956. By the same order, KWBU was made the sub- 
ject of a "show-cause" proceeding looking toward modification of its 


license, represented by Issue 26, infra. 


5 Station KWBU bore those call letters from its inception in 1943 
until January, 1957, when the call letters were changed to KATR follow- 
ing an assignment of license. Since all references to this station in the 
hearing record are to "KWBU", those call letters are used herein, with 
the understanding that they refer to the station which is now KATR. 
Station KOB has had the same call letters throughout its existence; 
Stations WBZ and KXA have had the same call letters since long before 
1941. Station WABC was known as WJZ until March, 1953. 
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7. As originally set forth in the Commission's order dated May 
9, 1944, (Issues 1 through 8), and enlarged and modified by its order 
dated October 9, 1944 (adding Issues 9 and 10) and its Memorandum 
Opinions and Orders, adopted May 26, 1955 (adding Issues 11 through 
19), March 21, 1956 (adding Issues 20 through 26 deleting Issue 18 and 
modifying Issues 7 and 8) and October 31, 1956 (deleting Issues 23 and 
24 and modifying Issues 17 and 26). the issues to be resolved in finalized 


form, in the proceeding, are as follows: . 
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1. To determine the areas and populations which would 
receive primary as well as secondary services from 
Station KOB operating with either 10 kw or 50 kw on 
1030 kc, as well as what other broadcast services are 


available to those areas and populations. 


. To determine the areas and populations which receive 
primary as well as secondary service from Station KOB 
operating with 25 kw - 50 kw LS on 770 kw as well as 
what other broadcast services are available to those 


areas and populations. 


To determine the areas and populations which would 
receive primary as well as secondary service from 
Station KOB operating with 50 kw on 770 ke as well as 
what other broadcast services are available to those 


areas and populations. 


To determine the areas and populations which would 
be prevented from receiving primary or secondary 
service particularly from Station WBZ should Station 
KOB operate with either 10 kw or 50 kw on 1030 kc, 

as well as what other broadcast services are available 


to those areas and populations, 


The three 1955-1956 Memorandum Opinions and Orders mentioned 
are sometimes referred to herein as the 'May 1955 Order", the ''March 
1956 Order" and the "October 1956 Order". The official citations and 
Pike and Fischer citations thereof are as follows: Memorandum Opinion 
and Order adopted May 26, 1955, released May 27, 1955, FCC 55-624, 12 
RR 583; Memorandum Opinion and Order adopted March 21, 1956, released 
March 23, 1956, FCC 56-246, 13 RR 861; Memorandum Opinion and Order 
adopted October 31, 1956, released November 6, 1956, FCC 56-1049, 14 
RR 892a. The text of Issues 1 to 10 and 11 to 19, before modifications 
and deletions, is contained in the May 1955 order, pp. 2-4, 7-8; 12 RR 
584-585, 588-589. 
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. To determine the areas and populations which are 
prevented from receiving primary or secondary 
service particularly from Station WABC (formerly 
WJZ) as the result of Station KOB operating with 
25 kw - 50 kw LS on 770 ke, as well as what other 
broadcasting services are available to those areas 
and populations. 


. To determine the areas and populations which would 
be prevented from receiving primary or secondary 
service particularly from Station WABC should Sta- 
tion KOB operate with 50 kw on 770 kc as well as 
what other broadcast services are available to those 
areas and populations. 


. To determine whether Section 3.25 of the Commission's 
Rules should be amended so as to permit the operation 
of Station KOB in a manner contemplated by the issues. 


. To determine, which, if any, of the KOB operations con- 
templated by the issues would best tend toward a fair, 
efficient, and equitable distribution of radio service as 
contemplated by Section 307(b) of the Communications 
Act of 1934, as amended. 


. To determine the directional antenna patterns that 
Stations KOB and WABC operating on 770 ke with 50 
kw could use, each protecting the service of the other 
as a Class I-B station in accordance with the Commis- 
sion's Rules, Regulations and Standards. 


. To determine what areas and populations would receive 
primary as well as secondary service from Stations KOB 
and WABC each operating on 770 kc with 50 kw power 


630 
employing a directional antenna designed to protect the 
service of the other as a Class I-B station and which 
other service is presently available to those areas and 


populations. 


. To determine the directional antenna patterns that 
Stations KOB and WBZ operating on 1030 ke with 50 kw 
could use, each protecting the service of the other as a 
Class I-B station in accordance with the Commission's 
Rules, Regulations and Standards. 
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. To determine what areas and populations would receive 
primary as well as secondary service from Stations KOB 
and WBZ each operating on 1030 ke with 50 kw power 
employing a directional antenna designed to protect the 
service of the other as a Class I-B station and what 
other service is presently available to those areas and 


populations. 


. To determine the directional antenna patterns that Sta- 


tion KOB could use respectively, operating on 770 ke or 


1030 ke with 50 kw, to protect the existing operation of 
Station WABC or Station WBZ as a Class I-B station in 
accordance with the Commission's Rules, Regulations 
and Standards. 


. To determine the areas and populations which would 
receive secondary service from the existing operation 

of Station WABC or Station WBZ respectively, if afforded 
protection from interference as a Class I-B station in 
accordance with the Commission's Rules, Regulations 


and Standards. 
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. To determine the areas and populations which would receive 
service from Station KOB operating with 50 kw on 770 ke or 
1030 ke respectively, employing a directional antenna 
designed to protect the existing operation of Station WABC 
or Station WBZ as a Class I-B station in accordance with 
the Commission's Rules, Regulations and Standards. 


. To determine the areas and populations to be gained or 
lost if KOB operated in the manner described in Issue 13 as 
opposed to operation in the manner described in Issues 9 and 
11 as well as what other broadcast services are available to 


those areas. 


. To determine the nature and character of program service 
now being rendered by Stations KOB, WABC, WBZ, and KXA. 


. Deleted. 


. To determine the classification and network affiliation of 
standard broadcast stations serving all or part of the serv- 
ice areas established in Issues 1, 2, 3, 4, 5, 6, 10, 12, 14, 
16 and 18. 


. To determine the directional antenna pattern that Station 
WBZ operating with 50 kw power could use to restrict 
radiation from WBZ in the direction of KOB to 50 kw as 
a Class I-B station, what areas and populations would 
receive primary as well as secondary service from Station 
WBZ under such operation and what areas and populations 


would gain or lose primary or secondary service from Sta- 


tion WBZ under such operation and the other services avail- 


able to such areas and populations, 
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. To determine the areas and populations which would 


receive service from Station KOB operating with 50 kw 
on 1030 kc, employing the same directional antenna as 
in Issue 13, and operating simultaneously with WBZ 
employing the directional antenna determined in Issue 
20, and the other services available to such areas and 


populations. 


. To determine the directional antenna patterns that Sta- 


tions WBZ and KOB operating with 50 kw power could use 
to restrict radiation from WBZ in the direction of KOB 
to 50 kw and to restrict radiation from KOB in the direc- 
tion of WBZ to 10 kw, what areas and populations would 
receive primary as well as secondary service from Sta- 
tions WBZ and KOB under such operations, what areas 
and populations would gain or lose primary as well as 
secondary service from Stations WBZ and KOB under 
such operations and the other services available to such 


areas and populations. 


- Deleted. 


Deleted. 


. To determine the overlap, if any, that will exist between 


the service areas of Station KOB operating as proposed 
under the issues herein and the service areas of Station 
KLZ, Denver, Colorado, the nature and extent thereof, 
and whether such overlap, if any, is in contravention of 
Section 3.35(a) of the Commission's Rules. 


. To determine whether the license of Station KWBU, 


Corpus Christi, Texas, should be modified to specify 


daytime only operation. , 
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T tn its October, 1956 Order, (Pars. 8-9 and p. 10) the Commission 
placed the burden of proceeding by the parties under the various issues, 
as follows: Issues 1 through 10, 17 through 19, and 25, on KOB; issues 
11 through 16 and 20 through 22, on ABC; and under Issue 26, on its 
Broadcast Bureau. 
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8. Issues 1 through 6, 9 through 16, and 20 through 22, supra, 
contemplate engineering evidence as to the operating results, in terms 
of areas and populations, which would gain or lose the services of Sta- 
tions KOB, WABC, WBZ, and KXA, and other services available to such 
areas and populations, under ten different modes of operation by Station 
KOB, four on the frequency of 770 ke, and six on the frequency 1030 kc. z 


These different modes of operation are fully described below. There are 


also issues pertaining to the programming of Stations KOB, WABC, WBZ 


and KXA (Issue 17) and the classifications and network affiliations of the 
stations providing other services to the areas and populations which would 
gain or lose the services of these four stations under the various modes 
of operation (Issue 19). Two other issues, which are conclusionary in 
character, require a determination as to which of the ten modes of opera- 
tion would best comply with the mandate of Section 307(b) of the Com- 
munications Act, as amended (Issue 8), and whether Section 3.25 of the 
Rules, supra, (which provides for and specifies the existing clear chan- 
nels) should be amendedto permit the operation by KOB under any of the 


various modes of operation (Issue 7). 


9, Issue 26, supra, represents a "show cause" order directed 
against KWBU, as set forth in the March, 1956, Order (Pars. 18 and 35) 
as modified by the October, 1956, Order (Pars. 11 through 14). The 
question involved is whether the existing license of Station KWBU should 
be modified to specify daytime-only hours of operation (i.e., sunrise 
Corpus Christi to sunset Corpus Christi) instead of the presently specified 


hours from "local sunrise at Boston, Massachusetts" to sunset Corpus 


[7285] 
634 


Christi, although, under Sections 3.23(b) and 3.87 of the Commission's 
Rules, this station could still operate during these hours if it does not 


cause objectionable interference.® 


The issues do not specifically refer to the matter of interference 
which would be caused to KXA. However, as above noted, KXA was 
permitted to intervene herein in 1944, and participated in both the 1945 
hearing and the 1956 further hearing. There is evidence in the record 
on this subject. Since such interference may be a matter affecting the 
public interest, this evidence is fully discussed and considered herein. 


9 With respect to "show cause" proceedings, Section 316(b) of the 
Communications Act, as amended, reads as follows: 

"In any case where a hearing is conducted pursuant to the pro- 
visions of this section, both the burden of proceeding, with the intro- 
duction of evidence, and the burden of proof shall be on the Commis- 
sion." 

See 1 RR (Part 1) Par. 10:316, p. 10:94. 
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10. Issue No. 25, supra, deals with the extent of "overlap" be- 
tween the service areas of KOB (under any mode of operation contem- 
plated by the issues but particularly operating non-directionally daytime 
on 770 ke with 50 kw) and Station KLZ, Denver, Colorado, and whether 
such overlap, if any, would be in contravention of section 3. 35(a) of the 
Commission's Rules (See March 1956 Order, par. 27, and p. 17). When 
this issue was added to the Commission (March 1956) such "overlap" 
had possible significance due to the fact that Time, Inc., which is the 
corporation owning all of the stock of the sole stockholder of the licensee 
of KLZ, also owned at that time one-half of the stock of Albuquerque 
Broadcasting Company. On February 8, 1957, an application (BTC-2426) 
was filed seeking Commission consent to the transfer of all of the stock 
of Albuquerque Broadcasting Company from Time, Inc., and Wayne 
Coy to KSTP, Inc., a corporation having no connection with the present 
owners of Station KLZ or of any other stations involved herein. The 
Commission granted this application without a hearing, on March 13, 
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1957. Thereafter, in its Memorandum Opinion and Order, adopted 

May 8, 1957, and released on May 13,1957, the Commission dismissed 
a protest filed on April 12, 1957, by ABC against its action granting 

the said transfer application, chiefly on the ground that the protestant 
had not established that it was a party in interest, within the meaning 

of Section 309(c) of the Communications Act. x0 As the transfer of 
ownership of Albuquerque Broadcasting Company from its former 


owners to KSTP, Inc. has since been fully consummated, Issue No. 


25, supra, has been, in effect, rendered moot. In the interests of 


completeness, however, the engineering facts respecting the extent 

of overlap between these stations, which might result under one mode 
of operation by KOB, are briefly set forth below, but as they are of no 
further significance, have not been considered in the Conclusions, 
infra. 

11. On June 20, 1957, KOB filed a petition for leave to amend 
its applications involved in this proceeding in order to reflect the 
change in ownership of Albuquerque Broadcasting Company resulting 
from the Commission's action granting the above-mentioned applica- 
tion for transfer of control of that corporation. Oppositions to this 
petition were filed by ABC and KXA on June 26 and 27, 1957, respec- 
tively. In an order dated June 28, 1957, the Hearing Examiner re- 
opened the record in the instant proceeding for oral argument on the 
said petition and the oppositions thereto. This oral argument was 
presented at a hearing session held on July 3, 1957, at which all of the 
parties to the proceeding, except KWBU, appeared and participated. 
Thereafter, the 


Subsequently, on June 12, 1957, ABC filed an appeal (Court 
Docket No. 13937) from the above action of the Commission denying 
its protest, in the United States Court of Appeals for the District of 
Columbia Circuit Court, which is still pending. 
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Hearing Examiner issued an order, dated July 11, 1957, granting the 
said petition of KOB for leave to amend the applications involved here- 
in. i On the same date, the Hearing Examiner issued a second order 
directing on his own motion, a further hearing in the proceeding solely 
for the limited purposes of determining, through the testimony of an 
authorized representative of Albuquerque Broadcasting Company (1) 
whether that corporation under its new ownership, management and 
control endorses and ratifies the evidence previously introduced by that 
applicant into the record of this proceeding, under the programming 
and other issues to be resolved therein, and (2) whether the said corpo- 
ration, as presently constituted, intends to proceed with the prosecutio.: 
of the applications involved in this proceeding. At a hearing session 
held on July 16, 1957, testimony on these subjects was given by a wit- 
ness presented by KOB Thereafter, as above state, at the last hearing 
session, held on July 18, 1957, the record in the instant proceeding 
was finally closed. On October 28, 1957, a motion was filed by Albu- 
querque Broadcasting Company to correct the record transcript, in 
certain respects, to which no oppositions were filed by any of the other 
parties to the proceeding. 


12. The Initial Decision was released on February 3, 1958, look- 


ing toward the amendment of Section 3. 25 of the Rules and the operation 
of Stations KOB, Albuquerque, and WABC, New York, as Class I-B 
stations, on 770 kc, in the manner contemplated by Issues 9 and 10 
herein. Exceptions to the Initial Decision were filed by all parties and 
replies to exceptions were filed by Albuquerque Broadcasting Company 
(KOB), Westinghouse Broadcasting Company, Inc., (WBZ), Broad- 
casters, Inc., (KWBU), and the Broadcast Bureau. Oral argument in 
which counsel for each of the parties participated, was held before the 
Commission en banc on May 26, 1958. 

13. For purposes of information and reference, there is attached 
hereto (Appendix A) a document entitled "History of the Proceeding", 
which consists of a chronological account of the license history of KOB 
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from the year 1922 to date, the development of the allocation problems 
involving KOB, WABC: (formerly WJZ) and WBZ growing out of the first 
NARBA Treaty, and litigation in connection therewith fromthe year 


1941 up to the termination of the hearing in the instant proceeding. He 


The Findings of Fact, infra, are divided into three parts, as follows: 
Part I - Findings on Engineering Issues; Part II - Comparison of the 
Number of Standard Broadcast Stations Authorized in the Mountain 
states, the Mid-Atlantic States, and the New England states; and Part 
Ill - Programming. 


. Petitions for review and reversal by the Commission of the above 
order of the Hearing Examiner were filed by ABC and KXA, on July 15 
and 19, 1957, respectively. These petitions were denied February 14, 
1958. 

- No attempt is made in the attached document (Appendix A) to dis- 
cuss the numerous arguments and contentions by the parties involved, 
in support of their respective positions, which have been presented in 
petitions and other pleadings before the Commission and the courts dur- 
ing the various stages of litigation growing out of the "KOB problem". 
However, such of these contentions as appear to be entitled to considera- 
tion in arriving at a decision in the instant proceeding are briefly dis- 
cussed under "Conclusions", infra. It is noted that exception has been 
taken to Appendix A, History of the Proceeding as being an avoidance of 
formal findings to which exception can be taken. However, absent a 
specification of error in such history, or a specification of resultant 
error in the Findings or Conclusions, we are unable to consider such an 
exception in the abstract. 
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Findings of Fact 


I. Findings on Engineering Issues 


A. Various Modes of Operation by Station KOB on 770 kc. 
(Issues 2, 3, 5, 6,9,10 and, in part, Issues 13, 14 and 15). 


14. Operation by Station KOB during daytime hours!” on 770 ke, 
with power of 50 kilowatts, would not involve objectionable interference 
with any other existing station. During nighttime hours, however, this 


station would be subject to co-channel interference from Station WABC, 
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a Class I station, which is licensed to operate unlimited time with power 
of 50 kilowatts in New York City. On the basis of the 10% time skywave 
propagation curve shown in Figure 1 of the Rules, Station WABC, oper- 
ating as licensed, would limit the interference-free groundwave service 
of Station KOB during nighttime hours to its 2.24 mv/m contour!# and 
would eliminate such secondary service as Station KOB might otherwise 
afford the area. = The KOB transmitter site is located approximately 
8 miles north of Albuquerque. With ground conductivities in the Albu- 
querque area as specified in Figure M-3 of the Rules and unattenuated 
radiations of 1015 mv/m and 1435 mv/m at one mile, respectively, for 
powers of 25 kilowatts and 50 kilowatts, based on the present KOB anten- 
na, primary service within the several pertinent field intensity contours 
may be expected from Station KOB as indicated in the following tabulation: 

Contour (mv/m) Population?® Area (sq. mi.) 


Daytime: 2.0 280, 716 33, 670 
(50 Kw) 0.5 3877, 275 79, 880 


Nighttime: 2.24(25KW) 266, 188 24, 720 
2.24(50KW) 274,834 31, 010 


i Under Section 3.6 of the Rules, "daytime" is that period of time 


between local sunrise and local sunset. 

a For the computation of skywave interference from Station WABC 
operating non-directionally, the unattenuated radiation for 50 kilowatts 
was considered to be 1670 mv/m at one mile. (RMS). 

BS For the purpose of this proceeding the secondary service area of 
a Class I station is considered to extend to the 0.5 mv/m 50% time sky- 
wave contour. 


e In this proceeding, all population data is based on the 1950 U. S. 
Census. Where a groundwave field intensity contour less than 2 mv/m 
(but not less than 0.5 mv/m) divides a minor civil division, uniform 
distribution of rural population is assumed in apportioning population 
within the contour. Similarly, where a contour of 2 mv/m or greater 
divides an urban (a community of 2, 500 persons or more) or urbanized 
area, a uniform distribution of populations is assumed in such area. 


[7289] 
639 


All urban and urbanized areas require a ground wave signal intensity of 
at least 2 mv/m for primary service, and the populations therein are not 
included in secondary-service population figures. 


[7289] 

15. During daytime hours, Station KGGM includes within its 
0.5 mv/m contour approximately 70% of the area wherein Station KOB 
would provide primary service. In addition, 35 other stations furnish 
primary service in different portions of the area, but none include 
more than approximately 25% of the area within the 0.5 mv/m contour 
of Station KOB. Of the 36 stations that service portions of the KOB day- 
time service area, 15 are independent of any network affiliation, 2 are 
affiliated with NBC, 4 with CBS, 6 with ABC (2 of which are also affili- 
ated with MBS) and the remaining 9 stations are affiliated solely with 
MBS. One extremely small area near the New Mexico-Texas border 
receives a maximum of 10 primary services. The broadcast services 


available to specific populations and areas are as follows: 


Number of other services: 0 Pa 2 3 4or more 
Population 22,180 67,759 69,492 44, 389 183, 455 


Area (sq. mile) 8,120 33,550 20,690 5,170 11, 810 
The larger areas wherein no other broadcast service is available, lie 
principally to the north and southwest of Albuquerque at distances of 
approximately 110 miles and 140 miles, respectively. In the area 
wher ein Station KOB would furnish primary service daytime, about 
5.7% of the population and 10% of the area receive no other primary 
service. 

16. A total of six stations provide primary service nighttime to 
portions of the areas which Station KOB would include within its 2.24 
mv/m interference-free contour nighttime when operating with powers 
of 25 kilowatts or 50 kilowatts. Two are regional stations, affiliated 
with CBS; two others are local stations, affiliated with ABC and MBS, 
respectively; and two other local stations operate independently. The 
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availability of other services in the nighttime primary service areas 
of Station KOB for the two modes of operation is shown as follows: 
25 KW 17 
Number other services: 


Population 
Area (sq. mi.) 


50 KW 
Number other services: 


Population 69,860 56,949 54,118 93,907 
Area (Sq. mi.) 26,377 4,232 271 130 


as The population of 93, 907 in the "three-service area" nighttime 
appears to be in error to some extent, inasmuch as each of the three 
stations involved serves all of the city of Albuquerque which, according 
to the United States Census, has a population of 96,815. This comment 
is also applicable elsewhere in these findings where the nighttime "three- 
service area" is given for Station KOB, ABC Ex. 1,pp. 5, 7 lists the 
population of this "three-service area" as 108, 759. 
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A maximum of three other broadcast services are available with the 
nighttime service areas of Station KOB when operating during such 
hours with power of either 25 kilowatts or 50 kilowatts. The "three 
service area", which would receive primary service nighttime from 
KOB under any mode of operation considered herein, is confined to a 
radius of from five to seven miles from Albuquerque. Of the totals 
which would be served nighttime, about 23% of the population and 81% 
of the area, for 25 kw operation, and about 25% of the population and 
85% of the area, for 50 kw operation, have no other primary service 
available. Under both modes of KOB operation (25 kw or 50 kw) there 


would be available to any point within the 2.24 mv/m groundwave con- 


tour no less than eight secondary services (0.5 mv/m - 50% time). 
Portions of each area receive as many as eleven such services, seven 
of which are affiliated with NBC and 4 with CBS. In each instances, 
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the major portion of the area receives nine or ten secondary services 


and no less than seven stations each serve the area in its entirety. sy 


17. As heretofore noted, Station KOB, operating daytime, with 
power of 50 kilowatts, would not involve objectionable interference with 
any existing broadcast stations. At night, however, non-directional 
operation with power of either 25 kilowatts or 50 kilowatts would cause 
objectionable interference to the operations of Stations WABC, in New 
York City, and KXA, Seattle, Washington. The transmitter site of 
Station WABC is located near Lodi, New Jersey, approximately nine 
miles northwest of the center of the Borough of Manhattan in New York 
City. Under its licensed operation, which is non-directional, Station 
WABC would provide primary (0.5 mv/m service daytime and primary 


and secondary (0.5 mv/m - 50% time) service nighttime as follows:!® 


Contour Population Area (sq. mi.) 


0.5 mv/m 15, 089, 350 19, 270 
0.5 mv/m - 50% time 21, 785, 600 489, 210 


Objectionable interference from Station KOB operating on 770 ke night- 


time 


ue The stations which provide secondary service to the entire area 
are: KFAB, KOA, KOMA, KSI, KVOO, WFAA, WBAP, WOAI: the 
stations which serve portions of the area are: KFI, KNX, KRLD, and 
WHO. 


1 The location of the pertinent groundwave contours of Stations 
WABC was determined from field intensity measurements of the sta- 
tion's signal along 10 radials. For the purpose of this proceeding, the 
secondary service area of Station WABC is considered to extent to its 
0.5 mv/m - 50% time skywave contour. The population and area data 
herein reflect the adjacent channel interference to the secondary serv- 
ice area of Station WABC from Stations WBBM, Chicago, Illinois 
(780 kc) and WJR, Detroit, Michigan (760 kc). 
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non-directionally with power of either 25 kw or 50 kw, would complete- 
ly eliminate the secondary service area of Station WABC and would 
limit the groundwave service of that station at night to its 1.36 mv/m 
and 1.92 mv/m contours, respectively. Within the 1.36 mv/m contour, 
Station WABC provides primary service to 14, 225, 050 persons in an 
area of 9,130 square miles and within the 1.92 mv/m contour such 
service would be available to 14, 018, 050 persons in an area of 6, 835 
square miles. The loss within the primary service area suffered by 
Station WABC under these modes of operation by Station KOB involves 
864, 300 persons in 10, 140 square miles between the 0.5 mv/m and 
1.36 mv/m contours and 1, 071, 300 persons in 12, 435 square miles 
between the 0.5 mv/m and 1.92 mv/m contours. Expressed percent- 
agewise, the loss sustained by Station WABC with a limit of 1.36 mv/m 
represents about 5.7% of the population and 52. 6% of the area which 
would be otherwise served within the 0.5 mv/m contour, and with a limit 
of 1.92 mv/m, the loss in population and area represents about 7.1% 
and 64.5%, respectively. 

18. The availability of other primary services in these esti- 


mated interference areas is shown as follows: 


Between 0.5 mv/m and 1. 36 mv/m contours: 


Number other services: 4 or more 


Population 123 10,949 29,273 73,948 750, 061 
Area (sq. mi.) 2 194 767 2,317 6, 860 


Between 0.5 mv/m and 1.92 mv/m contours; 
Number other services: 


Population . 123 10,949 29,449 75,470 955, 363 
Area (sq. mi.) 2 194 769 2,695 8, 775 


The 2 square miles wherein no other primary service is available lies 
on the south shore of Long Island approximately 55 miles east of New 
York City. Portions of each of the interference areas mentioned re- 


ceive as many as eleven other primary services nighttime. More than 
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50 broadcast stations render primary service to portions of the esti- 


mated areas of interference between the 0.5 mv/m and 1.36 mv/m, and 
between the 0.5 mv/m and 1.92 mv/m, contours of Station WABC. 
Over half of these stations are affiliated with one or more of the four 
national networks. From 22 to 27 secondary services are available 
in different portions of these estimated interference areas, most of 
which are affiliated with national networks. Not less than 75% of the 
said interference areas receive primary service from at least one sta- 
tion located in New York City. 

19. As above indicated, the nighttime non-directional operation 
of Station KOB on 770 ke with power of either 25 or 50 kw would com- 
pletely eliminate the secondary service area of Station WABC (489, 210 


square miles) 
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with a population of 21,785,600. Within the secondary service area of 
Station WABC is a population of 7, 912, 200 in an area of 216, 970 square 
miles, which receives no primary nighttime service. Nearly 600 sta- 
tions provide primary service at night to portions of the secondary 
service area of Station WABC, of which are Class I stations, approxi- 
mately 250 of which are Class II, DI, IV (not operating in a local fre- 
quency) stations, and the remainder of which are local stations. Most 
of these stations are affiliated with one or more of the four national 
networks. Other secondary service is available at different points in 
the secondary service area of Station WABC from a minima of fourteen 
to a maximum of thirty stations with the greater portion of the said 
area receiving such service from in excess of 20 stations. Of a total of 
38 Class I stations which render secondary service to portions of the 
WABC secondary service area, nine are without network affiliations, 
three are affiliated with ABC, two are affiliated with MBS and the re- 
mainder are affiliated with NBC and CBS. Substantially all of the 
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secondary service area WABC receives secondary service from Sta- 
tions WRCA and WCBS in New York City. 

20. Station KXA, Seattle, is licensed and operates as a limited- 
time station on 770 kc with power of 1 kw. As a limited-time station, 
KXA can operate during the hours specified in its license, namely, 
from sunrise Seattle to sunset Seattle. Under the Commission's Rules 
(Sections 3. 87 and:3. 23(b)) it is also permitted to operate during hours 
between sunrise New York and sunrise Seattle, as well as during other 
nighttime hours when Station WAB is not in operation. The interference 


from KOB to KXA would occur (1) during those hours between sunrise 


New York and sunrise Albuquerque2? when KOB and KXA are both in 


operation, during which KOB would be operating with its daytime facil- 
ities (i.e., with 50 kw non-directionally); and (2) during such 


a0 The following is a list of the average times of sunrise and sunset 
at the cities indicated below: 


P.S.T- M.S.T. E.S.T. 
Seattle Albuquerque New York City 


Sunrise Sunset Sunrise Sunset Sunrise Sunset 
8:00 4:45 7:15 5:15 7:15 4:45 
7:15 5:30 7:00 5:45 6:45 5: 30 
6:30 6:15 6:15 6:15 6:15 6:00 
5:30 7:00 5:30 6:45 5:15 6: 30 
4:30 7:45 5:00 7:00 4:45 7:00 
4:15 8:15 4:45 7:15 4: 30 7:30 
4; 30 8:00 5:00 7:15 4: 30 7:30 
5:00 7:30 5: 30 7:00 5:00 7:00 
5:45 6:30 5:45 6:15 5: 30 6:00 
6:30 5:30 6:15 5:30 6:00 5:15 
7:15 4: 30 6:45 5:00 6:45 4:45 
7:45 4:15 7:15 5:00 7:15 4: 30 
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late evening hours as KXA might operate when WABC is not in opera- 


tion. 21 
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21 According to the last KXA renewal application (BR-59, filed 
10-26-56) on which KXA's program exhibit at the hearing (KXA Ex 2) 
was based, that station signs on at 5:00 AM P.S.T. (6:00 AM. M.S.T.). 
On this basis, the interference from KOB would occur during the months 
from October to March, inclusive, in the following periods daily: De- 
cember and January, 1 hour, 15 minutes; February, 1 hour; November, 
45 minutes; and Marchand October, 15 minutes. If KXA should sign on 
an hour later, at 6:00 AM P.S.T. (7:00 AM M.S.T.), the interference 
would occur during a period of 15 minutes daily in December and Janu- 
ary. 


According to the Commission's records, KXA operated during 
evening hours during 1948 and 1949 from 10:00 p.m., to approximately 
2:45 a.m., Pacific Standard Time, on week days, and from 10:00 p.m., 
to midnight on Sunday. The last date in 1949 on which it operated dur- 
ing evening hours was November 15. With the exception of early morn- 
ing hours, KXA has not operated after sunset at Seattle, since Novem- 
ber 15, 1949, except that beginning on December 3, 1956 at 10:00 p. m. 
Pacific Standard Time, KXA commenced operation pursuant to an 
agreement with American Broadcasting-Paramount Theatres, Inc. un- 
der which KXA was permitted to operate between 10:00 p.m. and 2:00 
a.m. Pacific Standard Time (1:00:a.m. to 5:00 a.m. Eastern Standard 
Time), beginning Monday, December 3, 1956 at 10:00 p.m., Pacific 
Standard Time, continuing 6 days a week, excluding Sunday evening, 
and ending 2:00 a.m. Pacific Standard Time, December 31, 1956. 
However, KXA expected at the time of the hearing that it would not be 
able to continue such operation after December, 1956, because WABC 
intended to begin round-the-clock operation on January 1, 1957. Ac- 
cordingly, it appears that KXA will not be able to operate during such 
hours in the near future. If it is able to operate during the hours men- 
tioned, and KOB is in operation until 12:00 midnight M.S. T. (11:00 
p.m. P.S.T.) there would be a one-hour period of overlapping opera- 
tion and interference between KOB and KXA. 


It should be noted that KOB represented at the hearing that in the 
event it is authorized to operate on 770 kc as a Class 1-B station, as 
contemplated by Issues 9 and 10, it would consent to the early morn- 
ing operation of KXA with its present licensed facilities, commencing 
at 4:15 a.m., P.S.T., during the months of December and January, 
and 4:00 a.m., P.S.T., during all other months. 
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21. Asa Class II station, KXA is normally protected to its 2.5 


mv/m contour nighttime. Within this contour, it renders primary 
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nighttime service to 894, 955 persons in an area of 1,133 square miles. 
Operating with power of 50 kw non-directionally, (which would be its 
form of operation during hours between sunrise New York and sunrise 
Albuquerque under any mode of operation .herein on 770 kc), KOB, 
during the hours mentioned above, would limit the primary service of 
KXA nighttime to its 5.72 m v/m contour. Within this contour KXA would 
provide primary service nighttime to 700, 481 persons in an area of 458 
square miles. A population of 194, 474 persons in an area of 675 square 
miles between the KXA 5.72 and 2.5 mv/m contours would not receive 
the service of KXA with KOB so operating, representing about 21.7% of 
the population and 59. 6% of the area which would be otherwise served 
by KXA within its normally protected contour. Operating with power 
of 25 kw non-directionally, (which would be its form of operation during 
hours between sunset Albuquerque and sunrise New York under one 


mode of operation herein), if KXA should be in operation during these 


hours, KOB would limit its primary service to its 4.04 mv/m contour, 


within which is a population of 772, 494 in an area of 677 square miles. 
A population of 122, 461 persons in an area of 456 square miles between 
the KXA 2.5 and 4.04 mv/m contours would not receive nighttime pri- 
mary service from KXA under this form of KOB operation, represent- 
ing about 13.7% of the population and 40. 2% of the area within the KXA 
2.5 mv/m contour. The entire area within the KXA 2.5 mv/m contour 
receives primary service nighttime from each of four other Seattle 
stations (KIRO, KJR, KOMO and KVI). Nine other stations (including 
four additional Seattle stations) serve varying portions of both of the 
above estimated areas of interference and no point within either of such 
areas receives fewer than four or more than 11 other primary night- 
time services. Of the eight Seattle stations which serve all or portions 
of the said areas, four are without network affiliations, and each of the 
others is affiliated with one of the four national networks. 

22. Both using power of 50 kw and suitable directional antenna 
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systems installed at "representative" transmitter sites, Ae Stations 


KOB and WAEC can operate simultaneously during nighttime hours 
and yet afford mutual protection to each other as Class 1-B stations, 
in accordance with the Commission's Rules. Based on skywave prop- 
agation, as established by Figure 1 of the Rules, two-eleme nt direc- 
tional antennas with the following parameters at each location would 


provide the required protection: 


ae As to transmitter sites for directional operation, see J of Part I, 


infra. 
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KOB WABC 

Line of Towers N 88° £ N 281° 
Spacing 90° (elect. ) 135° (elect) 
Pattern RMS 1592 mv/m 1592 mv/m 

East Tower West Tower East Tower West Tower 
Field Ratio 1.0 0. 865 1.0 0. 823 
Phasing 0° -95° 0° 4 47° 
The directive patterns resulting from these parameters are such that 
minima are developed toward the east by KOB and toward the west by 
WAEC, and at no point would the 0.025 mv/m - 10%-time interfering 
skywave signal of one station invade either the 0.5 mv/m - 50%-time 
skywave contour or the groundwave service area of the other. 

23. During daytime hours Station KOB would render primary 
service within its 0.5 mv/m groundwave contour to the extent shown in 
Paragraph 13, supra. Operating with the above-described two-element 
directional antenna system during nighttime hours, Station KOB would 
render primary service within its 0.5 mv/m groundwave contour to 
364, 800 persons in an area of 72, 330 square miles, and secondary 
service within its 0.5 mv/m - 50%-time skywave contour to 3, 110, 700 
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persons in 744, 000 square miles. Within the said primary service 
area, the availability of primary nighttime service from other stations 
is shown as follows: 
Number Other Services: 0 1 2 3 
Population 156,275 60,500 54,118 93,907 
Area (sq. mi.) 67, 282 4, 647 271 130 
A total of eleven broadcast stations of which four are regional and 
seven are local, provide primary service to portions of the area with- 
in the predicted 0.5 mv/m groundwave contour of KOB. Three of these 
stations are without network affiliations and eight are affiliated with 
three national networks, but none are affiliated with NBC, the network 
with which KOB is affiliated. Three primary services from other 
stations are available nighttime in the immediate vicinity of Albuquer- 
que, elsewhere a lesser number. Approximately 43% of the population 
and 93% of the area within the 0.5 mv/m contour receives no other pri- 
mary service nighttime. There are four stations (KOA, Denver, 
KOMA, Oklahoma City, KSL, Salt Lake City, and KVOO, Tulsa) 
which provide secondary service to all of the area within the KOB 0.5 
mv/m groundwave contour, and eight additional stations provide sec- 
ondary service to various portions thereof. This area receives sec- 
ondary service from a minimum of either and a maximum of eleven 
Class I stations. Of twelve Class I stations which provide secondary 
service to all or portions of the KOB predicted primary area, eight are 
affiliated with NBC, and four are affiliated with CBS. 
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24. The 0.5 mv/m - 50% time skywave contour of Station KOB 


under this mode of operation would encompass all of the states of Ariz- 


ona and Utah, substantially all of Nevada and Wyoming, the major por- 
tions of California, Colorado, Idaho and New Mexico, and portions of 
Nebraska, Oregon, Montana, South Dakota and Texas. Approximately 
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230 broadcast stations render primary service to portions of the esti- 
mated KOB secondary service area, eight of which are Class I stations, 
of which three are affiliated with NBC, two with CBS and three with 
ABC. 113 are Class I, II and IV (not on a local frequency) stations, 
most of which are affiliated with one or more of the four national net- 
works; and the remainder are local stations, nearly half of which are 
affiliated with one or more of the national networks. In this estimated 
secondary service area other secondary service is available from a 
minimum of two and a maximum of eleven Class I stations. The major 
part of the said area receives such serve from at least six stations. 
Twenty-two Class I stations render secondary service to portions of 
the estima ted KOB secondary service area, of which ten are affiliated 
with NBC, eight with CBS, and four with ABC. Stations KSL, Salt Lake 
City, and KFI and KNX, Los Angeles, each serve more than 90% thereof; 
and Station KOA, Denver, serves at least 75% thereof. Eighteen other 
stations serve smaller portions of the said area. The portion of this 
secondary service area in which only two secondary services are re- 
ceived is located in Idaho and Montana, contains 7,100 square miles and 
a population of 10, 252, and receives no primary nighttime service. 
Adjacent thereto, other portions of roughly the same size receive three 
and four secondary services, respectively. Of the total estimated pop- 
ulation and area which would receive secondary service from KOB under 
this mode of operation, 976, 500 persons, residing in areas totaling 
524, 400 square miles, receive no primary service at night. 

25. During daytime hours, under this mode of operation, WABC 
would continue its present non-directional operation, with power of 50 
kw, and would provide primary service within its 0.5 mv/m groundwave 


contour as shown in Paragraph 17, supra. Operating at night with the 


above-described 2-element directional antenna system, Station WABC 
would provide primary service within its 0.5 mv/m groundwave con- 
tour to 14, 698, 700 persons, in an area of 15, 410 square miles, and 
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secondary service within its 0.5 mv/m - 50% skywave contour to 
8, 188, 200 persons in an area of 197,770 square miles. Primary 
service is available to portions of the area within the estimated 0.5 
mv/m groundwave contour from as many as 62 other stations, twenty- 
eight of which are affiliated with one or more national networks. Por- 
tions of this area receive as many as eighteen other primary services 
nighttime. However, there is one small region of two square miles in 
Long Island, containing 123 persons, in which no other primary service 
is available. There are nineteen stations which provide secondary 
service to the estimated primary service area of WABC in its entirety. 
No portion of such area receives less than twenty-two or more than 
twenty-seven other secondary services. Approximately 265 stations 
provide primary service to portions of the estimated WABC secondary 
service area under this mode of operation. Fourteen of these stations 
are Class I stations, none of which are affiliated with ABC, one of 
which is affiliated with MBS, six with NBC, five with CBS, and two 
without network affiliation; 122 stations are classified Class I, II, 
and IV (not on a local frequency) 
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stations; most of which are affiliated with one or more of the four 


national networks; and the remainder are local stations, more than 
one-half of which are affiliated with national networks. Secondary 
service is available to portions of the estimated secondary service 
area of Station WABC from a minimum of fourteen and a maximum of 
twenty-nine other stations. Approximately three-fourths of such area 
receives a minimum of twenty secondary services. Of the 35 Class I 
stations which provide secondary service to all or portions of the esti- 
mated WABC secondary service area, nine are without network affili- 
ations, eleven are affiliated with NBC, twelve with CBS, two with MBS, 
and one with ABC. Within the entire estimated secondary service area 
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of Station WABC there are a total of 236, 900 persons, in areas total- 
ing 93, 800 square miles, which receive no primary nighttime service 
from other stations. 

26. Although Station KOB, operating with the above-described 
directional antenna, would protect Station WAEC as a Class I-B sta- 
tion, radiation of energy in the direction of Seattle, Washington, would 
be of such magnitude as to limit the primary service area of Station 
KXA at night - should that station be in operation - to its 8.52 mv/m 
groundwave contour. The populations and areas within the several 
pertinent contours of KXA, under such conditions, are shown as 
follows: 

Contour (mv/m) Population Area (sq. mi. ) 


2.5 (normally protected) 894, 955 1,133 
8.52 (interference-free) 646, 572 286 
Difference 248, 383 847 


The 248, 383 persons in 847 square miles thus deprived of primary 
service represent about 27.8% of the population and 74. 8% of the area 
which KXA could otherwise serve within its 2.5 mv/m normally pro- 
tected contour nighttime. Stations KIRO, KJR, KOMO, and KVI in 
Seattle each serve the entire proposed interference area. Primary 
service is available in different portions of the interference area from 
a minimum of four and a maximum of 11 other stations. Of the 13 
stations that serve all or portions of said area, two are Class I sta- 
tions, one affiliated with CBS and the other with NBC ; 9 are Class I 
and III stations, two of which are affiliated with MBS, one with ABC, 
and the others without network affiliations; and two are non-network 
local stations. KOB has operated in the past with its daytime facilities 
(50 kw non-directional) during hours after sunrise in New York City, 
and represented herein that it would continue to so operate in the fu- 
ture. Under such conditions, during these hours the limitation to KXA 
would be 5.72 mv/m as in the past, with coverage as shown herein. 
Station KXA, if operating during early morning hours before sunrise 
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Albuquerque would limit the primary service area of Station KOB dur- 


ing such periods to its 0.7 mv/m groundwave contour. 2 No evidence 


was Submitted to show 


Ze In this connection, see the last paragraph of Footnote rp OR 


[7293], supra. 
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the populations and areas which would be deprived of primary service 
from KOB as the result of interference from KXA. 

27. Station KOB could install a directional antenna system which 
would protect the present operation of Station WABC as a Class I-B 
station, i.e., the proposed 0.025 mv/m - 10% time skywave signal 
would not invade the 0.5 mv/m - 50% time skywave contour of Station 
WABC. The suggested antenna system consists of four radiating 
elements disposed at the corners of a parallelogram with the long sides 
bearing 14. 5° True and the short sides 67.5° True. The spacing of 
the elements on the long sides is 100° (electrical) and on the short 
sides 90° (electrical). Field ratios and phasing are shown as follows: 
Tower: Northeast Southeast Southwest Northwest 


Field Ratio: 0. 495,, 0. 818 1,0 0. 605 
Phasing | 215 95 0 120 


The radiation pattern determined by these parameters has a minimum 


Oo 


in the direction of the secondary service area of Station WAEC, and 

in addition restricts the radiated energy in the direction of Station KXA 
in order to afford a limitation of 2.5 mv/m at Seattle, so that KXA would 
be protected as a Class II station. With KOB so operating, Station 
WAEC would not receive objectionable interference within its 0.5 mv/m 
- 50% time skywave contour and therefore would provide secondary 
Service within this contour to 21, 785, 600 persons in an area of 489, 210 
Square miles. Its primary service area would extend to its 0.5 mv/m 
groundwave contour, as described in paragraph 17, supra. 
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28. Under this mode of operation, during daytime hours, KOB 
would continue to operate non-directionally with power of 50 kw, and 


would provide primary service as shown in Paragraph 13, supra. 


Non-directive operation by Station WABC would limit the primary 
service of Station KOB at night to the area within its 2.24 mv/m con- 
tour and would not permit KOB to render any secondary service. 
Using the above-described four-element directional antenna system, 
Station KOB would render primary service nighttime, within its 2.24 
mv/m contour to 204, 688 persons in an area of 26, 890 square miles. 
The availability of other primary services nighttime in this area is 
shown as follows: 

Number other services: 0 1 2 3 


Population 37,483 43,120 30,178 93,907 
Area (sq. mi.) 23, 003 3, 627 130 130 


The maximum number of other primary services (3) is found in the 
vicinity of Albuquerque. Approximately 18% of the population and 85% 
of the area within the 2.24 mv/m contour is without primary service. 
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29. The non-directional nighttime operation of Station KOB on 
770 ke, with power of 50 kilowatts, as compared with its non-direc- 
tional operation on that frequency with power of 25 kilowatts, would 
result in gains in populations and areas which would receive primary 
service from that station and losses in populations and areas which 
would otherwise receive primary service from Stations WABC and 
KXA, as follows: A population of 8, 646, in an area of 6, 290 square 
miles, all of which are now without primary service, would gain such 
service from the operation of KOB with power of 50 kw; a population 
of 207, 000, in an area of 2,295 square miles, to all of which one or 
more other primary services are presently available, would lose 
primary service from Station WABC, resulting from such operation 
of 72, 013 residing in an area of 219 square miles, between the 
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estimated 4. 04 and 5.72 groundwave contours of KXA would lose, as 
a result of such operation, the primary service of that station during 
any periods in which Stations KOB and KXA may operate simultaneously, 
after sunset Seattle and before local sunrise New York, primary serv- 
ice now being available to such population and area from four or more 
existing stations. The present daytime service areas of Stations KOB, 
WABC and KXA, would not be affected by the nighttime non-directional 
operation of Station KOB with power of 50 kw on 770 ke. 

30. The operation of Station KOB on 770 kc, with power of 50 
kilowatts at night, employing a four-element directional antenna sys- 
tem which would protect the operation of Station WABC as a Class I-B 
station, as compared with the non-directional operation of KOB on the 
same frequency, using power of 25 kilowatts, would result in a loss 
of its primary service to a population of 61, 500 and a gain in such 
service to an area of 2,170 square miles. The said directional opera- 
tion of KOB at night with power of 50 kilowatts, as compared with the 
non-directional operation of that station with power of 50 kilowatts, 
would result in a loss of its primary service to a population of 70, 146 
and to an area of 4,120 square miles. The populations and areas 
which would receive both primary and secondary service from Station 
WAEC if its operation were fully protected as a Class I-B station, 
and the populations and areas which would lose both secondary and pri- 
mary service from that station resulting from the nighttime non-direc- 
tional operation of Station KOB on 770 ke with power of either 25 kilo- 
watts or 50 kilowatts, as well as the primary and secondary services 


available to such areas and populations have been fully discussed in 


Paragraphs 17, 18, and 19, supra. The populations and areas within 


the 2.5 mv/m normally protected contour of Station KXA, operating 
as a Class II station, and the populations and areas which would lose 
primary service from that station as a result of the non-directional 
operation at night of Station KOB on 770 kc with power of either 25 kw 
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or 50 kw, as well as the availability of other primary services to such 


areas and populations have been fully set forth in Paragraph 21, supra. 
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31. The following shows the areas and populations which would 
gain both primary and secondary service from Stations KOB and WABC 
and which would lose primary service from Station KXA should Sta- 
tions KOB and WABC both operate with directional antenna patterns 
on 770 ke, protecting the service of each other as Class I-B stations 
(Issue No. 9), as compared with the non-directional nighttime operation 
of Station WABC on 770 ke, with power of 50 kw, and of KOB on the 
Same frequency with power of either 25 or 50 kilowatts: The nighttime 
directional operation of Station KOB as a Class I-B station, as com- 
pared with its non-directional operation with power of 25 kw, would 
result in a gain of its primary service to a population of 98, 612 in an 
area of 47,610 square miles. The said nighttime direction operation 
by Station KOB, as compared with its non-directional operation with 
power of 50 kw, would result in a gain of its primary service to a 
population of 89, 966 in an area of 41, 320 Square miles. By such di- 
rectional operation, Station KOB would provide secondary service to 
a population of 3, 110, 700 in an area of '744, 000 square miles, whereas 
by its non-directional operation, with power of either 25 or 50 kw, no 
secondary service whatsoever would be available from that station. 
The directional operation of Station WABC as a Class I-B station, 
under Issue 9, as compared with its 50 kw non-directional operation 
with KOB also operating non-directionally with 25 kw, would result 
in a gain of the primary service of WABC to a population of 473, 650 
in an area of 6, 280 square miles. The said directional operation of 
Station WABC, as compared with its simultaneous 50 kw non-direc- 
tional operation with KOB also operating non-directionally with power 
of 50 kw, would result in a gain in the service of Station WABC to a 
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population of 680, 650 in an area of 8,575 square miles. The simul- 
taneous operation of Stations WABC and KOB as Class I-B stations in 
the manner contemplated by Issue 9 would also enable the former to 
provide secondary service to a population of 8, 188, 200 in an area of 
197,770 square miles, whereas the simultaneous non-directional 
operation of WABC using power of 50 kw, with the operation of KOB 
using power of either 25 or 50 kw, would not permit the former to 
provide any secondary service whatsoever. However, the directional 
operation of Station KOB on 770 ke as a Class I-B station, as compared 
with its non-directional operation using power of 25 kw, would result 
in a loss of the primary service of Station KXA to a population of 
125, 922 in an area of 391 square miles. The said directional opera- 
tion, as compared with its non-directional operation with power of 
50 kw, would result in a loss of the primary service of Station KXA 
to a population of 53, 909 in an area of 172 square miles. 


B. Operation of KOB on 770 kc, under Issues 9 and 10 as Compared 
With its Operation on the same Frequency under Issues 13, 14 
and 15 (Issue 16). 


32. Nighttime operation by Station KOB on 770 ke wth power 
of 50 kw employing the two-element directional antenna designed for 
mutual operation with Station WABC as Class I-B stations, as compared 


to operation 
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by KOB employing the proposed four-element antenna system which 
would afford protection to the existing operation of Station WABC as 
a Class I-B station, would result in the following difference in night- 


time primary service coverage: 


Frequency Contour Population Area (sq. mi.) 


770 Ke 0.5 mv/m 364, 800 72, 330 
770 Ke 2.24 mv/m 204, 688 26, 890 


Difference 160, 112 45, 440 
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The population between the 0.5 mv/m and 2.24 mv/m groundwave 
contours receives other primary service at night as follows: 
Number other services: oO | 2 


Population 118, 792 17, 380 23, 940 
Area (sq. mi.) 44, 279 1, 020 141 


Secondary service would be provided by Station KOB when using the 
two-element directional antenna and protected as a Class I-B station 
to 3,110, 700 persons in 744, 000 square miles included with its 0.5 


mv/m - 50% time skywave contour. ip Of these, 976,500 persons in 


524, 400 square miles are without other primary service. As pre- 
viously stated, when limited to its 2.24 mv/m contour, Station KOB 
would not provide any secondary service free from objectionable in- 
terference. 

33. Station WABC operating non-directionally as presently 
authorized provides primary service within its 0.5 mv/m groundwave 
contour to 15, 089, 350 persons in 19, 270 square miles. Should that 
station employ the two-element directional antenna which would afford 
protection to Station KOB as contemplated in Issue 9 (i. e. » Stations 
WABC and KOB protecting each other as Class I-B stations) primary 
service would be available from WABC to 14, 698, 700 persons in 
15, 410 square miles. The directionalized operation by WABC would 
curtail the radiation of energy generally to the west of New York City 
and would increase the radiation to the north and northeast and ina 
restricted area to the southwest. The following tabulation shows the 
gain or loss in primary service from Station WABC to populations 
and areas between the respective 0.5 mv/m groundwave contours, 
which would result fw m its directionalized nighttime operation and 


the availability of other 


24 one primary and secondary services available to portions of the 
above secondary service area of KOB are fully discussed in Paragraph 
24, supra. 
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primary services thereto: 
Population 
Number other services: 4ormore Total 


Gain 7,396 23,638 28,910 19,991 79,935 
Loss 1,054 3,686 27,135 394,246 426,121 


Net Gain 6,342 19,952 1,775 2 
Net Loss - 374,255 346,186 


Area (sq. mi.) 


Number other services: 4ormore Total 


Gain 295 225 947 
Loss 1, 378 3, 160 4, 807 


Net Gain = = 
- 1, 083 2,935 3, 860 


Thus, by directive operation WABC would provide primary service night- 
time within its 0.5 mv/m groundwave contour to 79, 935 persons in 947 
Square miles not now served by the station. On the other hand, 426, 121 
persons in 4, 807 square miles within the present 0.5 mv/m groundwave 
contour of WABC would not receive such service under the directional 
operation. The loss in population within the 0.5 mv/m groundwave con- 
tour would thus be 346, 186 persons in 3, 860 square miles. Of the thirty- 
seven stations which provide primary service to portions of the populations 
and areas which would lose such service from the directionalized opera- 
tion of Station WABC, eight are affiliated with NBC, five with ABC, five 
with CBS, two with MBS, one with both ABC and MBS, one with both 
NBC and CBS, and fifteen are without network affiliations. There would 
also be a loss in population in urban and urbanized areas receiving pri- 
mary service nighttime (2.0 mv/m or greater). The total net loss in 
population receiving nighttime primary service from WABC under the 
directional operation would be 390, 650, the difference between the fig- 
ures shown at the beginning of the paragraph. 

34. Secondary service within the 0.5 mv/m - 50% time skywave 
contour of Station WABC would be reduced from the present 21, 785, 600 
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persons in 489, 210 square miles to 8, 188, 200 persons in 197, 770 
square miles, from the directionalized operation of that station, result- 
ing in a loss of 13, 597, 400 persons in 291, 440 square miles. Portions 
of the area which would lose secondary service from WABC as the re- 
sult of such directionalized operation receive primary service from a 
total of twenty-five Class I 
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stations, of which eight are affiliated with NBC, one with ABC, eight 
with CBS, two with MBS, and six without network affiliations, and from 
approximately 136 Class E, III and IV (not operating on local channels) 
stations, and approximately 182 local stations, the majority of which 
are affiliated with one or more national networks. Portions of the area 
which would lose secondary service from WABC as a result of its said 
directionalized operation, receive other secondary services from a 
minimum of eighteen stations and other portions thereof receive such 
service from as many as thirty stations. Of the total population and 
area losing secondary service from Station WABC resulting from such 
directional operation, 4, 675, 300 persons in an area of 123, 170 square 
miles are presently without primary service. 


C. Various Modes of Operation by Station KOB on 1030 kc (Issues 1, 
4, 11, 12 and, in part, Issues 13, 14 and 15). 


35. Non-directional operation by Station KOB on 1030 ke with 
power of either 10 kw or 50 kw would not involve objectionable inter- 
ference with the existing operation of Station WBZ during daytime 
hours. However, there would be mutual interference between the two 
stations at night. 

36. With inverse distance fields at one mile of 712 mv/m and 
1590 mv/m for powers of 10 kw and 50 kw, respectively, and ground 
conductivities in the area as shown by Figure M-3 of the Rules, Sta- 


tion KOB would furnish primary service daytime as follows: 
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Power Contour (mv/m) Population Area (sq. mi.) 


10 Kw: 2.0 229, 469 12, 980 
0.5 286, 597 33, 190 


50 Kw: 2.0 265, 855 23, 090 
0.5 336, 377 56, 640 


The number of other primary services available daytime to the popu- 
lation and areas within the respective 0.5 mv/m groundwave contours 
during daytime hours are shown as follows: 

Population 

Number of other services 4or more 


10 Kw 40, 366 36,333 38,358 171,540 
50 Kw 5,158 56,486 60,539 42,062 172,132 


Area (sq. mi.) 


Number other services 4or more 


10 Kw 17,620 8,050 1,410 6,110 
50 Kw 1,090 27,000 17,310 4,340 6,900 


Thus, no portion of the area within the 0.5 mv/m groundwave contour 


of Station 
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KOB operating daytime with a power of 10 kw is presently without 
primary service. An area of 1, 090 square miles in which there are 
5, 158 persons would receive its only primary service in the event 
KOB were to operate with power of 50 kw. One station, KGGM, Al- 
buquerque, which serves the entire area covered by the 10 kw opera- 
tion of Station KOB, is affiliated with Columbia Broadcasting System 
(CBS) and the other national networks, American Broadcasting Com- 
pany (ABC), Mutual Broadcasting System (MBS) and National Broad- 
casting Company (NBC), are represented in said area by the various 
other stations that render service to portions thereof. All but seven 
of the twenty other stations which provide primary service to portions 
of the KOB daytime service area, when operating with power of 50 kw, 
are affiliated with one or more of the four national networks. 
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37. Based on an unattenuated field of 2, 425 mv/m radiated in 
the direction of Albuquerque, and skywave propagation as shown by 
Figure 1 of the Rules, Station WBZ during night hours would limit 
Station KOB to its 2.62 mv/m groundwave contour and cause objection- 
able interference to the entire secondary service area within the 0.5 
mv/m - 50% time skywave contour which KOB might otherwise serve. 
Within the 2.62 mv/m contour, KOB would serve 220, 682 persons in 
10, 650 square miles when operating with power of 10 kw, and 252, 414 
persons in 19, 310 square miles when using power of 50 kw. Large 
portions of these areas are without primary service. A total of six 
stations provide primary service to varying portions of the remaining 
areas within the 2.62 mv/m contour for either operating power. The 
maximum number of primary services in either of these areas is 
three, occurring in the immediate vicinity of Albuquerque. The popu- 
lations and areas receiving other services are given in the following 
tabulations: 
Population 
Number other services 0 2 


10 Kw 52, 187 
50 Kw 54,118 


Area (sq. mi.) 


Number other services 


10 Kw 3, 456 
50 Kw 4, 232 
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of the six other stations which provide primary service to portions 
of the areas within the predicted 2. 62:mv/m contours of KOB, operating 
with either 10 kw or 50 kw, two are regional stations and are affiliated 
with CBS, one is a local station affiliated with ABC, one is a local sta- 
tion affiliated with MBS, and two are independent of any network affili- 


ations. From nine to eleven Class I stations provide secondary service 
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to the areas within said 2.62 mv/m contours of KOB, operating with 
either 10 kw or 50 kw, seven of which are affiliated with NBC, and 
four with CBS. 

38. Station WBA is licensed to operate unlimited time, with 
power of 50 kw, using the same directional antenna both day and night. 
The WBZ transmitter site is located at Hull, Massachusetts, ona 
small peninsula which is some nine miles southeast of Boston. Within 
its 0.5 mv/m groundwave contour, as determined from a field inten- 
sity survey, WBZ renders primary service to 4, 201, 730 persons in 
an area of 12, 000 square miles. ki Station KOB operating non-direc- 
tionally with power of 10 kw, nighttime, would limit WBZ to its 0.77 
mv/m groundwave contour and destroy a substantial part of that sta- 
tion's secondary service area. Increasing the nighttime operating 
power of KOB to 50 kw would result in objectionable interference suf- 
ficient to limit the primary service of Station WBZ to its 1.72 mv/m 
groundwave contour and would completely destroy the latter's secondary 
service area. The populations and areas thus deprived of primary and 


secondary service from WBZ are shown in the following tables:7° 


Service of Station WBZ as affected by Station KOB (10 kw). 
Contour Population Area (sq. mi.) 


Primary: 0.5 mv/m 4, 201, 730 12, 000 
0.77 mv/m 4, 092, 960 9, 340 


Loss 108, 770 2, 660 


Secondary: 0.5 mv/m - 50% 22, 059, 400 469, 050 
Interference- 
free 7, 090, 500 163, 160 


Loss 14, 968, 900 305, 890 


2564 ation WBZ receives a small amount of interference within its 
0.5 mv/m groundwave contour from the co-channel operation of Sta- 
tion WBZA, Springfield, Massachusetts. Station WBZA operates 
synchronously with Station WBZ. 


26 rhe secondary service area of Station WBZ is subject to adjacent 
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channel interference from Station KDKA in an area extending from 25 
to 30 miles around Pittsburgh, Pennsylvania. 
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Service of Station WBZ as affected by Station KOB (50 kw): 
Contour Population Area (sq. mi. ) 


Primary: 0.5 mv/m 4, 201, 730 12, 000 
1.72 mv/m 3, 821, 890 4,575 


Loss 379, 840 7, 425 


Secondary: 0.5 mv/m-50% 22, 059, 400 469, 050 
Interference-free none none 


Loss 22, 059, 400 469, 050 

With KOB employing power of 10 kw, WBZ would suffer interference 
to about 2. 6% and 22.2% respectively of the population and area within 
its 0.5 mv/m groundwave contour and to about 67.9% and 65. 2%, re- 
spectively, of the population and area within its 0.5 mv/m - 50% time 
skywave contour wherein secondary service is provided. Should KOB 
employ power of 50 kw, WBZ would suffer interference to about 9% 
and 61.9%, respectively, of the population and area within its 0.5 
mv/m groundwave contour and to all its secondary service area with- 
in the 0.5 mv/m - 50% time skywave contour. 

39. The availability of other primary service in the respective 
areas between the 0.5 mv/m and 0.77 mv/m groundwave contours and 
the 0.5 mv/m and 1.72 mv/m groundwave contours of Station WBZ are 


shown in the following tables: 


Between 0.5 mv/m and 0.77 mv/m groundwave contours: 


Number of other services 4or more 
Population 58,712 19,698 17,750 3,800 8, 810 
Area (sq. mi.) 1, 791 | 494 265 75 35 

Between 0.5 mv/m and 1.72 mv/m groundwave contours: 

Number of other services ; 4or more 
Population 149,825 82,651 80,037 39,107 28, 220 
Area (sq. mi.) 4,145 1, 435 1, 342 283 220 
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The greater portions of the areas wherein no other primary service 
is available are located in the states of New Hampshire and Maine, 
and the remainder of such areas are in Massachusetts and Rhode Is- 


land. Sixteen stations render primary 
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service to portions of the predicted interference area between the 0.5 
mv/m and the 0.77 mv/m groundwave contours of WBZ, three of 
which are Class I stations, one is a Class II station, two are local 
stations, and the remainder are regional stations. Only one of these 
stations operates independent of any network affiliation and each of the 
remainder is affiliated with one of the four national networks. Ap- 
proximately 30 stations render primary service to portions of the es- 
timated interference area between the 0.5 mv/m and the 1.72 mv/m 
contours of WBZ, of which six operate independently and the remainder 
are affiliated with one or more of the four national networks. That 
portion of the WBZ secondary service area which would be subject to 
interference from the operation of KOB, when employing power of 10 
kw, receives from 20 to 29 secondary services at different points 
therein from Class I stations and contains an area of 128,910 square 
miles wherein 5, 736, 100 persons are without primary service. Ap- 
proximately 370 stations, including 20 Class I stations, provide pri- 
mary service to portions of said interference area, a substantial 
majority of which are affiliated with one or more of the four national 
networks. Of the 36 stations which provide secondary service to all 
or to portions of the WBZ secondary service area that would be sub- 
jected to interference from the operation of KOB with power of 10 kw, 
two are affiliated with MBS, three with ABC, 13 with CBS, 11 with 
NBC, and seven are without network affiliations. As above indicated, 
should KOB operate non-directionally with nighttime power of 50 kw, 
all of the secondary service area of Station WBZ would be eliminated 
through objectionable interference. Within this area there are 
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7, 588, 000 persons in 203, 950 square miles presently without primary 
service at night. Approximately 600 stations provide primary service 
to portions of the WBZ secondary service area, of which 31 are Class 
I stations, approxina tely 270 are Class II, II and IV (not operating 

on a local frequency) stations and the remainder are local channel sta- 
tions. The majority of these stations are affiliated with one or more 
of the national networks. Various portions of this area receive from 
15 to 30 other secondary services from Class I stations. Of the 38 
Class I stations providing secondary service to portions of the said 
secondary service area, all but seven are affiliated with national net- 
works. 

40. By use of appropriate directional antennas installed at 
representative" sites, Stations KOB and WBZ could operate simul- 
taneously at night, each with power of 50 kw, and still afford protec- 
tion to each other as Class I-B stations. Directional antennas which 
would afford the required protection have the following design speci- 
fications: | 

KOB. WBZ 
Line of towers N 88° E N 287° E 


Tower spacing 90° (electrical) 130° (electrical) 
Pattern RMS 1,592 mv/m 1,592 mv/m 
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East Tower West Tower East Tower West Tower 

Field Ratio 1.0 0. 819 1.0 0. 796 
Phasing 0° - 95° 0° 55° 
The directive patterns which these parameters would establish are 
such that minima are developed toward the east by Station KOB and 
toward the west by Station WBZ. During daytime hours both stations 
are considered as operating non-directionally. 

41. Coverage data and the availability of other services in the 


[7308] 

666 
area wherein Station KOB would render primary service daytime, 
operating non-directionally on 1030 kc, with power of 50 kw, have 
been shown in Paragraph 36, supra. During nighttime hours of oper- 
ation Station KOB would receive objectionable interference up to its 
0.7 mv/m groundwave contour, and to a portion of its secondary serv- 
ice area, from Station XEQR, Mexico, D. F., which is an unlimited 
time Class II station notified as operating on the 1030 ke channel with 
power of 10 kw daytime and 1 kw nighttime non-directionally. an KOB 
would provide primary service within its 0.7 mv/m groundwave con- 
tour to 263, 700 persons in 40,770 square miles and secondary service 
within its 0.5 mv/m - 50% time skywave contour to 3, 050, 600 persons 
over an area of 725, 400 square miles. Were it not for the interference 
received from Station KEQR, an additional 20, 755 persons in 9, 375 
square miles would receive primary service, and an additional 106, 900 


persons in 41, 800 square miles would receive secondary service from 


Station KOB. wi Within the primary service area nighttime, other pri- 


mary Services are available as follows: 
Number of other services: 0 1 2 3 
Population 84, 322 52,303 33,168 93,907 
Area (sq. mi.) 35,873 4, 496 271 130 
Eight broadcast stations provide primary service to portions of said 
KOB 


i Annex I of "The Agreement Between The United States of America 
And The United Mexican States Concerning Radio Broadcasting In The 
Standard Broadcast Band", signed on January 29, 1957, but not yet 
ratified by either country, permits Mexico to maintain a station in Mex- 
ico City operating on 1030 ke with the above facilities. 


28 WAEC took the position at the hearing that, should KOB be ac- 
corded Class I-B status on 1030 kc, Mexico would be required, under 
NARBA, past and proposed, to afford protection to the 0.5 mv/m ground- 
wave contour. If KOB were to be protected to its 0.5 mv/m groundwave 
and 0.5 mv/m - 50% skywave contour by XEQR, it would provide pri- 
mary service to an area of 50, 145 square miles and to a population of 
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284, 455 and secondary service-over an area of 767, 200 square miles 
and to a population of 3, 157, 500. 
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primary service area, two of which are regional stations affiliated 
with CBS, one regional and one local station is affiliated with ABC, two 
local stations are affiliated with MBS, and two local stations operate 
independently. Secondary service is afforded the area within the 0.7 
mv/m groundwave contour by a total of twelve Class I stations, eight 
of which serve the entire area and four serve portions thereof. No 
portion of this area receives fewer than eight nor more than eleven 
other such secondary services. Of the 12 stations providing secondary 
service to all or portions of the said area, eight are affiliated with NBC, 
and four with CBS. 

42. The area in which KOB would provide secondary service 
from this mode of operation receives secondary service in its entirety 
from Station KSL and in portions thereof from nineteen other Class I 
stations. (This area is substantially the same as that which KOB would 
have operating on 770 kc as a Class I-B station except that it includes 
less of New Mexico and none of Texas.) From two to eleven such sec- 
ondary services are available in different portions of the said area. 
More than 75% of the area receives no less than five secondary serv- 
ices. The area in which only two secondary services are received 
contains 7,100 square miles and a population of 10,252. Of the twenty 
Class I stations providing secondary service to all or portions of the 
KOB secondary service area, ten are affiliated with NBC, six with 
CBS, and four with ABC. Of the total population and area which would 
receive secondary service from KOB, there is a population of 823, 500 
residing in areas of 506, 700 square miles which does not receive pri- 


mary service at night. Approximately 220 broadcast stations render 


primary service to portions of the KOB secondary service area, eight 
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of which are Class I stations, three being affiliated with NBC, three with 
ABC and two with'CBS; 108 are Class Il, II and IV (not on a local fre- 
quency) stations, most of which are affiliated with at least one of the four 
national networks; and the remainder are local stations, of which less 
than one-half of the total are affiliated with the national networks. 

43. Operating non-directionally during daytime hours at a "rep- 
resentative" site, with power of 50 kw, Station WBZ would provide pri- 
mary service within its 0.5 mv/m groundwave contour to 4, 031, 700 
persons in an area of 8,570 square miles, excluding a small area in 
which objectionable interference would be received from co-channel 
Station WBZA in Springfield, Massachusetts. All points within this 
entire area has primary service available from one to twenty-three 
other broadcast stations. About seventy-four stations provide such 
service to portions of the estimated WBZ daytime primary service 
area including three Class I stations, two of which are affiliated with 
NBC and one with CBS; twenty-eight of the Class II, III and IV stations 
are affiliated with one or more of the national networks and the remain- 


ing forty-three are without network affiliation. 
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44. At night WBZ would provide primary service, under the 
above directionalized mode of operation, over an area of 6, 350 Square 
miles, and to a population of 3, 454, 300 which receive from zero to 


seven other primary services. a0 About 37 broadcast stations provide 


primary service to portions of the said area, four of which are Class 
I stations, two being affiliated with NBC, one with CBS and the other 
operating as an independent station; twenty-one are Class II and III 
stations, all but eight of which are affiliated with the four national 
networks; and twelve are local stations, five of which are affiliated 
with MBS, one is affiliated with ABC, and the remaining six are with- 
out network affiliation. Each portion of the said WBZ nighttime pri- 


mary area receive secondary service from fifteen to twenty-three 
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Class I stations which provide secondary service to either all orto 
portions of the WBZ primary service area, five are affiliated with 
NBC, seven with CBS, two with ABC, one with MBS, one with both 
NBC and MBS, and seven operate independently of any network affili- 
ations. WBZ would provide secondary service over an area of 
120, 570 square miles and to a population of 5, 330,900, of which 
1, 584, 700, residing in areas of 52, 000 square miles, are without 
primary service at night. Secondary service is provided throughout 
the entire estimated secondary service area by a minimum of fifteen 
and a maximum of twenty-nine other Class I stations. About thirty- 
two Class I stations provide secondary service to all or portions of 
said WBZ secondary service area, eight of which are affiliated with 
NBC, eleven with CBS, three with ABC, two with MBS, one with both 
NBC and MBS, and seven are without network affiliations. Approxi- 
mately 180 stations provide primary service at night to portions of the 
estimated WBZ secondary service area. Thirteen are Class I sta- 
tions, all but two of which are network affiliated stations, five being 
affiliated with NBC, four with CBS, one with ABC, and one with MBS; 
eighty-eight are Class II, II and IV (not on a local frequency) stations, 
most of which are affiliated with one or more of the four national net- 
works; and the remainder are local stations, about one-half of which 
are affiliated with one or more of the four national networks. 


a The record does not show specifically the population and the 
number of square miles which would be served by WBZ alone, oper- 
ating in the above manner. 
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45. By use of a two-element directional antenna having the 


parameters specified below, Station KOB, if operating on 1030 kc 
with power of 50 kw during nighttime hours, would protect the existing 
operation of Station WBZ as a Class I-B station in accordance with 
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the Commission's Rules. This antenna is described as follows: 

Line of towers N65°E 

Tower spacing 90° (electrical) 

Pattern RMS 1,592 mv/m 

East Tower West Tower 

Field ratio 1.0 0.947 

: -92.5° 
46. Operating with the above-described directive antenna (pro- 

tecting Station WBZ as a Class I-B station), Station KOB would provide 
primary service within its 2.62 mv/m contour at night to 193, 460 


Phasing 0 


persons in 17, 030 square miles. The availability of other primary 
services in the different portions of the area is shown as follows: 
Number of other services 0 1 2 3 

Population 26,638 42,826 30,089 93,907 

Area (sq. mi.) 13, 278 3, 537 85 130 

47. As shown in Paragraph 38, supra, when protected as a Class 
_ I-B station, Station WBZ, under its existing operation, provides pri- 
mary service within its 0.5 mv/m groundwave contour to 4, 201, 730 per- 
sons in 12, 000 square miles and secondary service within its 0.5 mv/m 
- 50% time skywave contour to 22, 059, 400 persons in 469, 050 square 
miles. 


D. Operations of KOB on 1030 kc under ABC Cases II and III. (Issues 
20, 21 and 22), 30 


48. A suitable directional antenna system for Station WBZ, when 


a0 Inquiry concerning the above operational possibilities for Stations 
KOB and WBZ on 1030 ke was included in the issues at the request of 
ABC and such operations were referred to by that party as "Cases I 
and II". In showing these modes of operation, ABC assumed that WBZ 
would operate daytime with its present directional pattern, on the basis 
of a statement by Westinghouse that it would prefer such operation. 
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operating as a Class I-B station with power of 50 kw, which would re- 
strict radiation in the direction of Albuquerque to 50 kw, has the fol- 
lowing parameters: “t | 


Line of Towers N 88° E 

Height 190° (electrical 
Spacing 138.5° (electrical) 
Pattern RMS 1,700 mv/m 


East Tower West Tower 


Field Ratio 4s 0, 1B 0, 
Phasing 41.5 0 


49. With such a directional antenna system Station WBZ would 
provide primary service within its 0.5 mv/m groundwave contour °2 to 
3, 948, 144 persons in an area of 12, 462 square miles and would render 
secondary service within its 0.5 mv/m - 50% time skywave contour to 
18, 074, 966 persons in 370, 538 square miles. While portions of the 
estimated primary service area would not receive primary service 
from any other station, other portions would have as many as seven 
primary services. Between 14 and 23 other secondary services are 
available in the different portions of the said primary service area, and 
from 14 to 30 secondary services are available in different parts of the 
station's estimated secondary service area embraced by the 0.5 mv/m 
- 50% time skywave contour. There are 6, 490, 368 persons in 173, 337 
square miles in the said secondary service area presently without pri- 
mary service at night. 

50. A comparison of the populations and areas which would gain 


or lose primary” and secondary service from Station WBZ operating 


as now authorized and in the manner contemplated in Paragraph 48 (i.e. 
employing a directional antenna which would limit radiation toward 
Station KOB to 50 kw) shows that 45, 995 persons in 1, 400 square miles 
would gain and 299, 581 persons in 938 square miles would lose the pri- 
mary service of WBZ. Thus, while there would be a net increase of 


462 square miles in which primary service would be available from 
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Station WBZ, the modification of the directional antenna would also de- 
prive 253, 586 persons of primary service from that station. In the 
area gained there would be 29, 723 persons, in 1, 288 square miles, to 
whom no other primary service is available. In the area which would 
be lost, there would be 17, 898 persons in 568 square miles deprived of 
their only available primary service. During nighttime hours, the 
change from existing operation would entail a loss in secondary service 
to 3, 984, 434 persons in 98, 512 square miles, of which 1, 097, 632 per- 


sons in 30, 613 square miles have no primary service. 


31 


$2 Groundwave contours were established by use of the field intensity 
survey measurements on Station WBZ which are attached to Stipulation 1. 


$3 In both operations, Station WBZ receives within its 0.5 mv/m 
groundwave contour'a small amount of co-channel interference from 
Station WBZA, Springfield, Massachusetts. 


Respecting the site for this array, see Section J of Part I, infra. 
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51. The foregoing operation by Station WBZ with radiation re- 
stricted to 50 kw in the direction of Albuquerque (Case Il) would be free 
from objectionable interference as under this mode KOB would employ 
the directional antenna described in Paragraph 45, supra, to protect the 
service of WBZ as a Class 1-B station. In the event Station KOB were 
to operate on 1030 kc with power of 50 kw and to employ during night- 
time hours a directional antenna which would restrict radiation to 10 kw 
in the direction of Boston (Case III) objectionable interference would 
be caused the Boston station in both its primary and secondary service 
areas. The particular antenna considered for operation by Station KOB 
under Case III has the following specifications: 

Line of towers N 65° E 


Spacing : 90° (electrical) 
Pattern RMS 1,592 mv/m 
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East Tower West Tower 
Field Ratio 1. 0 0.51 
e) -9 5° 


Operating in this manner, KOB would limit the primary service area 


Phasing 0 


of WBZ to its 0.77 mv/m contour and cause objectionable interference 
to a large portion of its secondary service area. Within its 0.77 mv/m 
groundwave contour WBZ would provide primary service to 3, 810, 135 
persons in 9, 395 square miles, of which 762 persons in 20 square miles 
would receive primary service from Station WBZ for the first time. 
Although no other primary service is available in this small area, 
secondary service is received therein from 14 stations. This area lies 
along the northeast coast of Maine,’ approximately 240 miles airline 
across an ocean path from Boston. .Primary service would be lost from 
Station WBZ by 392, 357 persons in 2, 625 square miles, of whom 

109, 315 persons in 1, 492 square miles receive no other nighttime pri- 
mary service. Other portions of the area lost receive up to a maximum 
of five other services. Secondary service is available in the area which 
would lose the primary service of WBZ from a minimum of fourteen to 
a maximum of twenty-three stations. The net loss in the primary serv- 
ice sustained by Station WBZ from this mode of operation by KOB totals 
391, 595 persons in 2, 605 square miles. As shown in Paragraph 38, 
supra, WBZ now provides secondary service within its 0.5 mv/m - 50% 
time skywave contour, to a population of 22, 059, 400 in an area of 

469, 050 square miles. Interference from KOB, however, under the 
Case Il mode 
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of operation, would restrict this secondary service to 4, 750, 530 per- 
sons in 98, 422 square miles, so that of the population and area now 
receiving secondary service from Station WBZ, 17, 308, 870 persons in 
an area of 370, 628 square miles would no longer receive such service 


from the station. 4 This latter mentioned population and area, of 
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which 6, 910, 175 persons in 154, 646 square miles are presently without 
primary service, receives secondary service from a minimum of twenty 
to a maximum of thirty other stations. From fourteen to twenty-nine 
of the secondary services are available to the population and area which 
would continue to receive secondary service from Station WBZ, and of 
this population and area 677, 825 persons in an area of 49, 304 square 
miles are now without primary service. 

52. On the basis of Figure 1 of Section 3.190 of the Rules, Sta- 
tion WBZ, radiating power of 50 kw in the direction of Albuquerque 
(Case II), would limit Station KOB at night to its 1.72 mv/m groundwave 
contour. With KOB employing the directional antenna specified in 


Paragraph 45, supra, which protects from objectionable interference 


the secondary service area within the 0.5 mv/m - 50% time skywave 
contour of Station WBZ, primary service within the 1.72 mv/m contour 
would be afforded nighttime by the Albuquerque 


oe This evidence, |submitted on behalf of ABC, shows the extent to 
which Station WBZ would suffer interference within its secondary serv- 
ice area when operating with the direction antenna system specified 
and Station KOB operating so as to radiate power of 10 kw in the direction 
of Boston. The engineering witness relied on the 10% and 50% skywave 
curves specified in Figure 1 of the Rules for computing interference and 
extent of secondary service. In establishing the interference-free con- 
tour, the witness used no point on the 50% time skywave curve for dis- 
tances less than 200 miles from the transmitter of Station WBZ. To 
carry out the continuity of the contour he arbitrarily drew the contour 
line in toward the transmitter from the last points of computation. The 
witness's reluctance to employ the propagation curves at the shorter 
distances involved arises from the caveat contained in Figure 1, which 
reads: "These curves are not considered to be sufficiently accurate 
for practical use for distances less than approximately 250 miles." 
The 50% time propagation curve is drawn on the graph commencing at 
a distance of 60 miles from the transmitting station. Since the 200 mile 
cutoff point was selected arbitrarily by the witness, he could just as 
well have selected some lesser distance. It would appear that, in the 
absence of information to the contrary, it would be appropriate to assume 
that the data contained in Figure 1 for distances less than 250 miles is 
the best available. The area involved is not large, and consequently his 
showing may be accepted as a reasonable representation of the WBZ 
service area. 
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station to 215, 063 persons in an area of 23, 260 square miles. 
While some portions of this area receive no primary service other por- 
tions receive up to three primary services. From ten to eleven sec- 
ondary services are available in the different portions of the said area. 
The distribution of primary service within the 1.72 mv/m groundwave 
contour is shown as follows: 
Number of other services: — 0 _ l 2 3 
Population 43,175 47,746 15,383 108,759 
Area (sq. mi.) 19, 321 3, 675 152 112 
53. For the condition under which Station KOB would operate 
nighttime on 1030 ke with the directional antenna radiating 10 kw to- 
ward Boston, primary service within its 1.72 mv/m contour would be 
afforded 251, 166 persons in 25, 340 square miles. Primary service 
is received in different parts of this area from up to three stations and 
secondary service from 9 to 11 stations. The availability of primary 
service therein is shown as follows: 
Number of other services: — 0 _ 1 2 3 
Population 48,286 50,239 43,882 108, 759 
Area (sq. mi.) 20, 767 4, 222 239 112 


#8 Although the engineering witness for ABC originally testified that 
Station KOB, under the modes of operation specified in ABC Exhibit 1 
would have no interference-free secondary service area, a subsequent 
exhibit (ABC Ex. 11) was offered in evidence to show that KOB would 
not be deprived entirely of its secondary service, but would in fact 
provide secondary service to substantial populations and areas, prin- 
cipally in the states of Arizona, California, and Nevada, and a rela- 
tively small area in the southwest corner of New Mexico. It was also 
shown in this exhibit that KOB would provide secondary service to 
573, 492 persons in 141, 950 square miles (of which 228, 283 persons 
in 96, 450 square miles have no primary service nighttime) when using 
the directional array which would protect Station WBZ as a Class I-B 
station, and 404, 072 persons in 112, 000 square miles (of which 209, 063 
persons in 79, 800 square miles have no primary service nighttime) 
when employing the directional antenna which would radiate 10 kw of 
power in the direction of Boston. ABC Exhibit 11 was objected to by 
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some parties, including the Broadcast Bureau, because it was offered 
too late in the proceeding (the last day of the evidentiary hearing held 
in 1956) and because it did not show the effect of interference from 
Station XEQR. The Examiner excluded this exhibit on the grounds that 
it was offered too late and that acceptance thereof would have delayed 
the hearing. 
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54. The following tabulation shows the gain or loss in primary 
service by Station KOB for the above mode of operation (i.e., using 
directional pattern radiating 10 kw toward Boston), as compared to its 
non-directional operation on 1030 ke with 10 kw and 770 ke with 25 kw, 
and the availability of other primary and secondary services to the 


areas involved: 


Minimum Maximum 
Other Services 
Population Area(sq.mi.) Primary Secondary 


Primary service 

gained by DA (1030 

ke 50 kw) over non- 

DA (1030 ke, 10kw) 30, 484 14, 690 


Primary service 

gained by DA (1030 

ke,, 50 kw) over 

non-DA (770 ke, 

25 kw) 2, 625 3, 380 


Primary service lost 

by DA (1030 Kc, 50 kw) 

over non-DA (770 ke, 

25 Ke.) 17, 647 2, 760 


Primary service net 

gain or loss by DA 

(1030 kc, 50 kw) over 

non-DA (770 ke 25 kw) 15, 022 620 
(loss) (gain) 


E. Operation of KOB on 1030 kc, under Issues 11 and 12, as com- 
pared with its operation on the same frequency under Issues 13, 
14 and 15. (Issue 16) 


55. Nighttime operation by Station KOB on 1030 ke with power 


oe [7317] 
of 50 kw, employing the two-element directional antenna which was 
submitted for mutual protection with Station WBZ, both operating as 
Class I-B stations, as compared to KOB employing the two-element 
directional antenna which would afford protection to the existing opera- 
tion of Station WBZ as a Class I-B station, would result in the follow- 
ing coverage differences: 

Frequency Contour Population Area (sq. mi.) 


1030 ke 0.7 mv/m* 263, 700 40, 770 
1030 ke 2.62 mv/m 193, 460 17, 030 


Difference 70, 240 23, 740 
*As limited by Station XEQR. (See Paragraph 41, supra). 
The population between the 0.7 mv/m and 2. 62 mv/m groundwave con- 


tours is served 
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by other stations to the following extent: 
Number of other services 0 ae ee 2 

Population 57, 684 9, 477 3, 079 

Area (sq. mi.) 22, 595 957 186 
Portions of the area between the above estimated 0.7 mv/m and 2. 62 
mv/m contours receive primary service from six stations of which 
three are regional, two being affiliated with CBS and one with AEC, 
and the remaining three are local, two being affiliated with MBS and 
one with ABC. There are twelve Class I stations which provide sec- 
ondary service to all or portions of said area with every portion thereof 
having such service available from 8 to 11 of such stations. Eight of 
these stations are affiliated with NBC, and four with CBS. Secondary 
service would be provided by KOB as a Class I-B station 50 3, 050, 600 
persons in 725, 400 square miles within the 0.5 mv/m - 50% time sky- 
wave contour. Of these, 823, 500 persons in 506, 700 square miles 


are without other primary service. 25 When limited to the 2.62 mv/m 


groundwave contour, Station KOB would not provide any interference- 


free secondary service. 
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56. Station WBZ as presently operating on 1030 ke with a direc- 
tional antenna provides daytime primary service within its 0.5 mv/m 
groundwave contour to 4, 201, 730 persons in 12, 000 square miles. 
Should WBZ operate with power of 50 kw non-directionally at a repre- 
sentative site, such as the one selected at Lexington, it would provide 
primary daytime service to 4, 031, 700 persons in 8, 570 square miles. 
Thus, the net loss in area and population resulting from WBZ operating 
non-directionally daytime would be 170, 030 persons in 3, 430 square 
miles. Part of the net loss in population would be due to changes in 
the location of the 2.0 mv/m contour. The net loss in population be- 
tween the respective 0.5 mv/m contours would be 121, 516 persons and 
an area of 3, 430 square miles. The net loss area of 3, 430 square miles 
and net loss population of 121,516, other primary services are avail- 
able daytime as follows: 

Number of other services: 

Population 2,283 9,320 16,502 18,088 75, 323 

Area (sq. mi.) 55 403 555 507 3, 430 
The area which would be lost under the non-directional operation as 
compared to the present operation lies in Maine, New Hampshire, 
Massachusetts and northeastern Connecticut; the area which would be 
gained under the non-directional operation as compared to the present 
operation, all of which receives four or more other services, lies in 
northeastern Connecticut, Rhode Island, and southeastern Massachu- 
setts, including most of Cape Cod. About 59 other stations render pri- 
mary service to portions of the areas which would lose or gain service 
from WBZ. Three of these stations are Class I stations, two of which 
are affiliated with NBC and one with CBS, the remaining 56 are Class 
ti, Hi, and IV stations, 29 of which are affiliated with one or more of 
the national networks and 27 are without network affiliation. 


= The primary and secondary services available to the above esti- 
mated secondary service area are fully described in Paragraph 42, supra. 
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57. Employing the two-element directional antenna which would 
afford protection to Station KOB at night as contemplated in Issue 11 
(i. e., Stations WBZ and KOB protect each other as Class I-B stations) 
would result in a loss in service by Station WBZ when compared to its 
existing nighttime operation at the Hull site. Over an arc extending 
generally from west of Boston to the northeast of Boston, there would 
be a substantial curtailment of the 0.5 mv/m groundwave contour from 
such presently existing contour; however, in directions to the south- 
west and southeast of Boston the 0.5 mv/m groundwave contour would 
extend beyond the present 0.5 mv/m contour. The populations and 
areas which would gain or lose primary service in the areas between 


the respective 0.5 mv/m daytime contours are shown as follows: a 


Population 
Number of other services: : 3 4or more 


Loss 32,730 36, 800 
Gain 11,526 2,978 


Net Loss 21,204 33,822 
Area (sq. mi.) 
Number of other services: ; 3 4or more 


Loss 3,730 1,272 1,313 76 30 
Gain 157 107 292 185 30 


Net loss 3,573 1,165 1,021 - 
Net gain - - - 109 - 


It appears from the foregoing that between the respective 0.5 mv/m 


groundwave contours 352, 422 persons in 6, 421 square miles would 
lose primary service from Station WBZ, and 59, 837 persons in 771 
square miles would gain primary service from that station as a result 
of the directionalized operation at the Lexington site. The net loss in 
service which would result in the differential areas between the respec- 
tive 0.5 mv/m groundwave contours amounts to 292, 585 persons in 
5,650 square miles. Differences in the location of the 2.0 mv/m con- 
tours would increase the net loss in population to 747, 430. 
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58. Operation at the Lexington site with the specified directional 
antenna would also result in a curtailment of the secondary service of 
WBZ to the extent that 16, 728, 500 persons in 348, 480 square miles 


would no 


oF The 0.5 mv/m groundwave contour of Station WBZ operating 
directionally at the Lexington site would lie entirely within the station's 
present 0.5 mv/m groundwave contour except for an extremely small 
area on the Maine coast some 240 miles from Boston and two larger 
areas both approximately 70 miles generally to the south of Boston. 
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longer receive such service from that station, of which about 6, 003, 300 
persons in 151, 950 square miles are without primary service. All of 
the area and population now provided with secondary service by WBZ, 
but which would not be so served by that station from the Lexington site, 


has secondary service available from 15 to 30 other Class I stations. 


One Class I station which is non-network, provides secondary service 
to the entire area; and 37 other Class I stations provide such service to 
portions thereof, of which thirteen are affiliated with CBS, eleven are 
affiliated with NBC, three are ABC affiliates, two are MBS affiliates, 
one is affiliated with both NBC and ABC, and seven are independent of 
any national network. There are approximately 440 stations which 
provide primary service to portions of the said area. Said stations 
are broken down as to classification and network affiliations as follows: 
27 are Class I stations, 9 of which are NBC affiliated stations, 8 are 
CBS affiliates, 2 are ABC affiliates, 2 are MBS affiliates, and 6 are 
independent of any network affiliation; 184 are Class II, II and IV (not 
on a local frequency) stations, about three-fourths of which are affili- 
ated with one or more of the national networks; and the remainder are 
local stations, the majority of which have one or more national net- 
work affiliations. 
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F. Comparison of various modes of operation by Station KOB on 770 
ke with similar or other modes of operation on 1030 kc. 


1. Daytime 
59. A comparison of daytime non-directional operation by Sta- 
tion KOB with power of 50 kw on 770 ke and on 1030 kc shows a more 
extensive primary service area when the station operates on 770 kc, 
as follows: 
Contour Population Area (sq. mi.) 


770 ke 0.5 mv/m 387, 275 79, 880 
1030 ke 0.5 mv/m 336, 377 56, 640 


Gain by opera- 
tion on 770 ke 
over 1030 ke 50, 898 23, 240 


The availability of other primary services to different portions of the 
area between the respective 0.5 mv/m groundwave contours is shown 
as follows: 
Number of other services: 4 or more 
Population 17,022 11,273 8,953 2,327 11, 323 
Area (sq. mi.) 7,030 6,550 3,380 1,370 4,910 
The areas wherein no other primary service is received lie principal- 
ly to the north and southwest of Albuquerque at distances of approxi- 
mately 100 to 140 miles and 135 miles to 165 miles, respectively. 
About 29 stations provide primary service to portions of the areas 
between the above contours, 18 of which are affiliated with one or 
more of the national networks and the remainder are without network 
affiliations. 
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2. Nighttime 
60. Operation by KOB on 1030 ke as a Class I-B station com- 
pared to non-directional operation on 770 ke with 25 kw: 


The nighttime operation of Station KOB on 1030 kc, protected 
as a Class I-B station, as compared with its non-directional nighttime 
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operation on 770 kc, with power of 25 kw, would result in a net gain 
of the primary service of that station to an area of 16, 050 square 
miles but a net loss of such service to a population of 2, 488. The area 
that would lose primary service is generally to the east of KOB, due 
to the suppression of radiation toward WBZ, and substantial areas to 
the north, south and west of KOB would gain such service. Despite 
the fact that a net population of 2, 488 would lose primary service by 
such Class I-B operation, Station KOB would provide a first primary 
service to a population of 23, 108 and to areas totaling 15, 786 square 
miles, which would not receive primary service from that station 
operating non-directionally on 770 ke with power of 25 kw. Operating 
as a Class I-B station on 1030 kc, KOB would provide secondary serv- 
ice to the extent hereinbefore shown. (See paragraph 41 and 42, supra). 


61. Comparison of Operation of KOB as a Class II station on 
1030 ke with its operation as a Class I-B station on 770 ke: 


A comparison of Station KOB operating on 1030 ke with the two- 
element directional antenna which would afford protection to the exist- 
ing operation of Station WBZ as a Class I-B station, with the operation 
of Station KOB on 770 kc using the two-element directional antenna sug- 
gested for mutual protection with Station WABC discloses the following 
coverage differences: 

Frequency Contour Population Area (sq. mi.) 


770 ke 0.5 mv/m 364, 800 72, 330 
1030 ke 2.62 mv/m 193, 460 17, 030 


Difference 171, 340 55, 300 
In the area between the two above specified contours, other primary 
service is available as follows: 
Number of other services: 0 1 2 
Population 129, 637 17, 674 24, 029 
Area (sq. mi.) 54, 004 1,110 186 
A total of nine stations provide primary service to portions of said 


area, of which there are two regional stations and one local station 
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affiliated with CBS, one regional and one local station are affiliated 
with ABC, one regional and two local stations are affiliated with MBS, 
and one local station is operated independently. All portions of said 
populations and area have secondary service available from eight to 
eleven Class I stations. There are twelve Class I stations that serve 
all or part of said area, eight of which are affiliated with NBC, and 
four with CBS. Secondary service would be provided by the operation 
of 770 kc (but not on 1030 kc) to 3, 110, 700 persons in 744, 000 square 
miles. Of these, 976, 500 persons in 524, 400 square miles receive no 
other primary service. (See paragraph 23, supra). 
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62. Comparison of operation of KOB as a Class II station on 


770 ke with its operation as a Class I-B station on 1030kc. — 

A comparison of the coverage obtained by Station KOB operating 
on 770 ke with the four-element directional antenna which would protect 
the existing operation of Station WABC as a Class I-B station, with the 
operation by KOB and WBZ on 1030 kc, each employing the directional 
antennas suggested for their mutual Class 1-B protection, discloses 


the following differences in coverage: 


Frequency Contour Population Area (sq. mi.) 


1030ke 0.7mv/m 263,700 49, 770 
770 ke 2.24 mv/m 204, 688 26, 890 


Difference 59, 012 13, 880 
The different figures given are net figures, representing a large area 
within the 1030 kc 0.7 mv/m contour and outside of the 770 ke 2. 24 
mv/m contour, less a much smaller area within the 770 ke 2.24 mv/m 
contour and outside of the 1030 kc 0.7 mv/m contour. The record 
does not show the exact extent of the respective gain and loss areas. 
However, the small area mentioned, within the 2.24 mv/m contour and 
outside of the 0.7 mv/m contour, appears to contain about 450 square 


miles. No primary service nighttime is received in this small area 
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from other stations. The availability of other primary service to the 

net differential areas and populations is shown as follows: 

Number of other services: 0 al 2 
Population 46, 839 9,183 2,990 
Area (sq. mi.) 12, 870 869 141 

The number of stations which render primary service to portions of 

the area between these contours and those of which provide secondary 

service to all or portions of said area, as well as the classifications 


and network affiliations thereof, are as hereinbefore shown in Paragraph 


55, supra. Secondary service would be provided by KOB within its 


0.5 mv/m - 50% time skywave contour to 3, 050, 600 persons in 725, 400 
square miles when operating as a Class 1-B station on 1030 ke, of 
which 823, 500 persons in 506, 700 square miles are without other pri- 
mary service. (See Paragraphs 41 and 42, supra). No interference- 
free secondary service would be furnished by the station when operating 


on 770 kc in this manner. 
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63. Operation by KOB as Class I-B station on 770 kc compared 
to similar operation on 1030 kc: 

Operating on 770 kc as a Class I-B station, KOB would render 
primary service nighttime to greater populations and areas than those 
to which it would render such service operating on 1030 kc as a Class 
I-B station. The respective area and population figures, and the dif- 
ferences between them, are shown as follows: 

Population receiving other services: 
Population Total None Two 


770 ke 384,800 156,275 60,500 54,118 93,907 
1030 ke 263,700 84,322 52,303 33,168 93,907 


Difference 101,100 71,953 8,197 20,950 None 
(770 ke over 
1030 kc) 
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Receiving other services: 
Area (sq. mi.) Total None _One Two Three 


770 ke 72,330 67,282 4,647 271 130 
1030 ke 40,770 35,873 4,496 271 130 


Difference 31,560 31, 409 151 - - 
All of the differential area and population represent area and popula- 
tion within the 770 kc 0.5 mv/m groundwave contour and outside of the 


1030 kc 0.7 mv/m contour. There would also be a difference in pri- 


mary service daytime, as mentioned in Paragraph 59, supra. 


64. Operating under either of these modes of operation, KOB 
would provide secondary service to a large area in the southwest. The 
area and population so served by 770 ke operation would be slightly 
larger, because Station XEQR, Mexico City, would cause objectionable 
interference to the secondary service area of KOB operating on 1030 
ke. * The respective areas and populations, and the differences, are 
as follows: 

Receiving no primary service at night 
Total 


Area Population Area Population 


770 ke 744,000 3,110,700 524, 400 976, 500 
1030 ke 725,400 3,050, 600 506, 700 823, 500 


Difference 18, 600 60, 100 17, 700 153, 000 


“8 In the absence of interference from XEQR, the secondary serv- 


ice area afforded by the 1030 kc operation would be slightly larger. 
This interference would affect an area of 41, 800 square miles contain- 
ing 106, 900 persons; if this area and population were included within 
the KOB 10380 ke secondary service area, that area would include 

3, 157, 500 persons in 767, 200 square miles. 
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65. If KOB should operate as a Class I-B station on 770 kc, as 
contemplated herein, Station WABC would be required to directionalize 
its nighttime operation; similarly, if KOB should operate as a Class I-B 
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station on 1030 ke, Station WBZ likewise would be required to change 
its directional pattern for nighttime operation. In either case, the re- 
sult would be some loss in the primary and secondary service of the 
particular eastern station involved. The net loss to WBZ primary 
service nighttime would be to a population of 747, 430 in an area of 
5, 650 square miles as compared with a net loss of WABC primary 
nighttime service to a population of 390, 650 in an area of 3, 860 square 
miles. 3 Thus the total loss of primary service to WBZ would be 
greater than that to WABC by 356, 780 persons and 1, 790 square miles. 
Moreover, in the case of WBZ, there would be a net loss in primary 
nighttime service to areas and populations which receive no other such 
service, amounting to 88, 091 persons in an area of 3, 573 square miles, 
whereas no populations now receiving primary service only from WABC 
would lose the service of that station. The change in the operation of 
WBZ would also result in a net loss of the primary service of that 
station nighttime to populations receiving one, two and three other ser- 
vices, whereas in the case of WABC, the change in its operation would 
result in a net gain in its primary service nighttime to areas and popu- 
lations receiving one and two other services, and a net gain in popula- 
tion, although loss in area, receiving three other services. The area 
and population figures for these situations are shown as follows: 

Population receiving other services: 
Population None One Two Three 


Effect of change on WBZ 88,091 87, 694 61,774 21,204 
(loss) 

Effect of change in WABC None 6, 342 19,952 1, 775 
(gain) 

Area (sq. mi.) Area receiving other services: 


Effect of change on WBZ 3, 573 1,165 1, 021 109 
(loss) (loss) (loss) (gain) 

Effect of change on WABC None 25 133 1, 083 
(gain) (gain) (loss) 


: The respective net losses in total population served include losses 
in 2.0 mv/m service, as noted above. The net losses in populations 
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within the differential areas between the 0.5 mv/m contours are: for 
WBZ, 292, 585; for WABC, 346,186. The primary service areas of 
WABC and WBZ, under any mode of operation herein, lie completely 
outside of each other. 
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The change required of WBZ would also cause greater loss of secondary 
service than that required of WABC. The respective figures, and the 


differences, are as follows: °° 


Total | Receiving no primary service: 


Area Population Area Population 


Effect on WBZ (loss) 348,480 16,728,500 151,950 6,003, 300 
Effect on WABC (loss) 291,440 13,597,400 123,170 4, 675, 300 


Difference 57,040 3,131,100 28,780 1, 328, 000 
(greater loss to WBZ) 


The 770 ke operation by KOB as specified in Issue 9 would also cause loss 
of primary service during certain hours to KXA, if it is in operation dur- 
ing those hours, as set forth in Paragraph 26, supra. The 1030 ke oper- 
ation would of course result in no loss of service to KXA. 

66. As previously shown (Paragraph 25, supra), under the above 
mode of operation (Issue 9), WABC would continue its present non-direc- 
tional operation during daytime hours, and such operation would not 
therefore cause any loss of the existing primary daytime service ren- 
dered by that station. On the other hand, a change from the present di- 
rectional daytime operation by WBZ at its existing site, to non-direc- 
tional daytime operation at a "representative" site (Issue 11), would re- 
sult in a total net loss of the primary daytime service of that station to 
a population of 170, 030 in an area of 3, 430 square miles, of which a 
population of 2, 283, in an area of 55 square miles receives no primary 


service from other existing stations. (See Paragraph 56, supra. ) 


67. Comparison of operation by KOB as a Class II station on 770 
ke and 1030 ke: 


Operating on 770 ke as a Class II station protecting the existing 
service of WABC as a Class I-B station, KOB would render primary 


[7324] oe 

service daytime and nighttime to an area and population greater than 
that which would receive its service if it operated on 1030 kc as a Class 
II station protecting the existing service of WBZ. The areas and popu- 
lations served nighttime under the two modes, and the differences be- 
tween them -- i.e., area and population within the 770 kc 2.24 mv/m 
contour and outside of 


2 The secondary service areas of WABC and WBZ as now operating 
(area within their 0.5 mv/m 50% skywave contours) are largely the 
same, including that portion of the United States, east and north of 
Chicago, Knoxville, and Charleston, South Carolina. The areas which 
one or the other would lose under the modes of operation considered 
here are likewise largely the same. 
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the 1030 kc 2.62 mv/m contour -- are shown as follows: 
Receiving other primary services: 


Population Total None One Two Three 


770 ke 204,688 37,483 43,120 30,178 93,907 
1030 ke 193,460 26,638 42,826 30,089 93,907 


Difference 11,228 10,845 294 89 None 
Receiving Other Primary Services 


Area (sq. mi.) Total None One Two Three 


770 ke 26,890 23,003 3, 627 130 130 
1030 kc 17,030 13, 278 3, 537 85 130 


Difference 9, 860 9, 725 90 45 None 

The difference in primary service daytime between KOB operating on 
770 kc and on 1030 ke has already been set forth in Paragraph 59, supra. 
As above shown, neither of these modes of nighttime operation would 
cause losses to the primary or secondary service areas of WABC or 
WBZ. The 770 kc operation would also protect the primary service 
area of KXA, within its normally protected (2.5 mv/m) contour. 
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68. Comparison of operation by KOB as Class I-B station on 
770 kc. with operation by KOB on 1030 kc under "Case II": 


Operating on 770 ke as a Class I-B station, KOB would render 
primary service nighttime to an area and population greater than that 
which would receive such service from KOB operating on 1030 ke under 
"Case II" (i.e., operating so as to protect the primary and secondary 
service of WBZ with that station radiating 50 kw toward Albuquerque). 
The areas and populations served under the respective operations, and 
the differences between them -- all of which represent area served 
under the 770 kc operation but not under the 1030 ke operation are shown 
as follows: 

Receiving other primary services 
Population Total _None One Two 


770 ke 364,800 156,275 60,500 54,118 
1030 ke 215,063 43,175 47,746 15, 383 


Difference 149,737 113,100 12, 754 38, 735 
Area (sq. mi.) 


770 ke 72,330 67, 282 4, 647 271 
1030 ke 23,260 19, 321 3, 675 152 


Difference 49,070 47,961 972 119 


ie As already mentioned above, the only portion of any KOB pri- 
mary nighttime service area which receives more than two other 
services is an area immediately around Albuquerque which receives 
three such services. (See Paragraph 16, supra). The figures shown 
for this area in the KOB exhibits are doubtful for the reasons stated, 
(Footnote 17, Page 13 [7289]), and are not the same as shown in ABC 
Ex. 1, pp. 5, and 7. Since it is clear from the maps that this area 
would receive primary service nighttime from KOB under any mode of 
operation herein, the figures therefore are not included in these com- 
parisons. 
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As noted above, there is also a difference between 770 ke and 1030 


ke operation in terms of primary service daytime. Operating on 770 
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ke as a Class I-B station, KOB would render secondary service, as 


described in Paragraphs 23 and 24, supra. = 


69. Because either of these modes of operation would require 
the eastern station involved, WABC or WBZ, to change its form of 
nighttime operation, net losses in the primary and secondary service 
rendered by one or the other of these stations would result. In gener- 
al, the loss to WBZ under "Case II" would be less than the loss to 
WAEC under the 770 kc "mutual I-B protection" mode. The "Case II" 
operation would result in a net loss of population receiving primary 
service nighttime from WBZ of 253, 586, but a net gain in area so 
served of 462 square miles; whereas the directional operation would 
result in a net loss of primary service nighttime to WABC of 390, 650 
persons and a net loss in area of 3, 860 square miles. - The net 
loss to WABC would thus be greater than that to WBZ by 137, 064 per- 
sons and an area of 4, 322 square miles. There would be neither gain 
nor loss of WABC primary service nighttime to pop ulations receiving 
no other such service; in the case of WBZ there would be a net gain of 
area and population receiving no other such service, amounting to 
11, 825 persons and 720 square miles. The change in the WBZ opera- 
tion would result in a net loss of WBZ's primary service nighttime to 
areas and populations receiving one and two other such services; the 
change in the WABC operation would result in a net gain of area and 
population receiving one and two other services. The change in the 
WAEC operation would result in a net gain in population, but loss in 
area, receiving three other services; WBZ would neither gain nor lose 
any such area or population. The area and population figures for 
these situations are shown as follows: 


Number of other services 


Population None One Two Three Four or more 


Effect on WBZ 11,825 15,057 7, 446 None None 
(net gain or loss) (gain) (loss) (loss) 

Effect on WABC (none) 6,342 19,952 5 War iy be 374, 255 
(net gain or loss) (gain) (gain) (gain) (loss) 


[7327] 


#2 As to the matter of secondary service from KOB operating on 
1030 ke under "Case II", see Footnote 37, page 39 [7315], supra. 


. As in previous comparisons net differences in population served 
include differences resulting from the changes in the location of the 
2.0 mv/m contours. 
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Number of other services 
Area (sq. mi.) None One Two Three Four or more 


Effect on WBZ 720 230 38 none none 
(net gain or loss) (gain) (loss) (loss) 


Effect on WABC None 25 133 1,083 = 2,935 
(net gain or loss) (gain) (gain) (loss) (loss) 


70. The effect of the "Case II" operation by WBZ on the second- 
ary Service area of that station would be substantially less than the 
effect of a directionalized WABC operation on the WABC secondary 
service area. The respective losses, and the differences between them, 


44 
are shown as follows: 
Total ; Without Primary Service 


Area (sq. mi. ) Population Area (sq. mi.) Population 
Loss to WBZ 98, 512 3,984,434 30, 613 1, 097, 632 
Loss to WABC 291, 440 13,597,400 123,170 4, 675, 300 


Difference 192, 928 9,612,966 92,557 3, 577, 668 
(greater loss 
to WABC) 


71. Operation by KOB on 770 ke as a Class I-B station would also 
entail a loss to KXA of primary service during certain hours as set forth 
in Paragraph 26, supra. The 1030 kc operation would of course involve 
no such loss. 


72. Comparison between 770 kc Class II and 1030 kc "Case I" 
operations: 


Operating on 770 kc as a Class II station, KOB would render primary 
Service nighttime to an area slightly larger, but a population slightly 
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smaller than that which would receive such service from KOB operating 
on 1030 ke under "Case II''". The respective populations and areas, and 


the other primary services available thereto nighttime are shown as 


follows: 29 


44 


45 The area which would lose WBZ's secondary service comprises 
generally the western portion of that area which would lose WABC's 
secondary service.' Since Westinghouse has strongly emphasized here- 
in its role as the predominant "New England station” from the standpoint 
of programming (See Part III below), it is appropriate to note that under 
"Case II" the WBZ secondary-service area would include all of New 
England outside of the WBZ primary service contour. 


See footnote 43, supra. 
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Receiving other primary services: 
Population Total None One Two 


1030 ke | 215,068 43,175 47,746 15, 383 
770 ke | 204,688 37, 483 43,120 30,178 


Difference 10, 375 5, 692 4, 626 14, 795 
Receiving other primary services: 
Area (sq. mi.) Total None One Two 


770 ke 26,890 23,003 3, 627 130 
1030 ke 23,260 19, 321 3, 675 152 


Difference 3, 630 3, 682 48 22 

Thus, KOB so operating on 1030 kc would bring a first and second 
primary service nighttime to populations larger than those it would 

so serve on 770 kc; it would bring a third primary service to a smaller 
population. The 770 kc operation would afford primary service night- 
time to a slightly larger total area, and to slightly larger area receiv- 
ing no other such service than the 1030 kc operation; the 1030 kc oper- 
ation would provide such service to slightly larger areas receiving one 


and two other services. 
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73. The difference between daytime primary service rendered 
by KOB on 770 ke and on 1030 ke has already been mentioned. - Under 
"Case II", the primary and secondary service of WBZ would be cur- 
tailed, because WBZ would be required to directionalize its operation, 
to the extent noted in paragraphs 69 and 70, supra. As above shown, 
KOB, operating on 770 kc with the four-element directional array men- 
tioned, would not cause objectionable interference to the existing pri- 
mary or secondary service of WABC. Under neither of these modes of 
operation, on 770 ke or on 1030 kc, would KOB cause objectionable 
interference to KXA within that station's normally protected contour. 


~ As to the matter of secondary service from KOB operating on 


1030 ke under "Case II", see Footnote 35, page 39 [7315], supra. 
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G. Skywave transmission from WABC and WBZ computed otherwise 
than by using Figure 1, and limitations to KOB resulting therefrom. 


74. Section 3. 182(t) of the Commission's Rules provides in per- 
tinent part as follows: 

"In computing the fifty (50) percent skywave field intensity 

values and the ten (10) percent skywave field intensity values 

of a station on a clear channel, use shall be made of the appro- 

priate graph set forth in Figure 1 of Section 3.190, entitled 

"Average Skywave Field Intensity’ (corresponding to the second 

hour after sunset at the recording station). " 
All of the limitations mentioned herein up to this point have been com- 
puted on the basis of Figure 1. However, in June 1955, Westinghouse 
petitioned the Commission to permit it to show the limitations to KOB 
operating on 1030 kc from WBZ by another method, which would take 
into account the effect of the high conductivity of the salt-water imme- 
diately around the WBZ site at Hull, Massachusetts, on the signal 
transmission in the direction of Albuquerque. In its March, 1956, 
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Memorandum Opinion and Order (par. 20) the Commission granted this 
request, stating that it was not passing upon the materiality of evidence 
of this character which might be presented but that it desired to avoid 
any question as to the scope of the hearing afforded the parties herein 
(13 RR 872). At the 1956 further hearing, KOB and Westinghouse adduced 
evidence to show the nighttime limitations which WBZ, operating as at 
present, as well as under "Case II" and "Case III" (i.e., under those 
modes of operation, as specified in Issues 20, 21 and 22, involving op- 
eration from the Hull site), would impose on KOB, if that station were 
to operate on 1030 kc, and the limitation which WABC operating non- 
directionally would impose on KOB operating on 770 kc, computed on a 
basis not involving the use of Figure 1. As hereinafter shown, the lim- 
itations from WBZ, as computed by the method described below, would 
be considerably higher than those computed on the basis of Figure 1, and 
would also be considerably higher than the limitation imposed by WABC 
computed on the same basis. The limitation from WABC, computed on 
the basis shown below would be slightly higher than that obtained from 
the use of Figure 1! There was no attempt to apply the method of com- 
putation described below to determine the location of the KOB, WBZ or 
WABC 0.5 mv/m 50% skywave contours, or to apply it to limitations 
from KOB to the eastern stations, or to apply it to those modes of oper- 
ation under which KOB and either of the two eastern stations would af- 
ford each other mutual protection as Class I-B stations. Also, under the 
method described below, there was no attempt to compute the limitation 
or interference from Stations KXA (770 kc) and XEQR (1030 kc). 


75. The method advanced by KOB and Westinghouse’! purports 
to be based on Section 3. 185(j) of the Rules, which reads as follows: 


il This method of computation was sometimes referred to at the 
hearing as the "Vandivere method", that being the name of the engineer - 
ing witness, namely, Edgar F. Vandivere, Jr., who applied it at the 
1956 further hearing. 
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"When the distance is large, more than one reflection may 
be involved and due consideration must be given each appropri- 
ate vector in the vertical pattern, as well as the constants of 
the earth where reflection takes place between the transmitting 
station and the service area to which interference may be 
caused, "' 
76. Evidence was submitted by an expert engineering witness on 
behalf of KOB and Westinghouse, ee to show the nighttime limitations 
at Albuquerque from Stations WABC and WBZ, based on computations of 


the field strength in the principal "modes" from each of the antennas, 


and of the experimentally determined reflection coefficients at the E- 
layer and of the reflection coefficients at the ground determined from 
the conductivities at the intervening reflection points. The RSS (root 
sum square) of the field strength in the principal modes for each station 
constitutes the resultant field strength for that station. Under the Com- 
mission's Rules, multiplying the resultant field strength by 20 gives the 
interference limitation produced at the point in question. For Stations 
WABC and WBZ as now operating, the following considerations by this 
engineering witness formed the basis for the determination of the radi- 
ations into the principal modes; 

Station WABC_ Station WBZ 


Frequency 770 ke 1030 ke 
Power 50 kw 50 kw 


Antenna height 640 ft. (180°) 500 ft. (188. 4°) 
Orientation ---- East-West 4 
Tower spacing ---- 248.5 ft. (93.5°) 


Field ratio, West Tower ---- rp: : 
" or | East Tower ---- 1 26 


Loop loss resistance 2 ohms 2 ohms 
Bearing toward Albuquerque 268° true 268° true 50 
Ground conductivity at antenna 4 mmhos/m 4, 300 mmhos/m 
Specific dielectric constant 15 81 
Distance to end of first hop 

for second propagation mode 900 miles 985 miles 
Distance to end of first hop 

for third propagation mode 600 miles 657 miles 


#8 The above witness, whose expert qualifications were conceded, is 
a consulting engineer. He was employed by the F.C.C. from1942 until 
1950 and while so employed engaged in skywave propagation studies. 
He is one of the authors of some of the Commission's Technical Informa- 
tion Division (T.1. D. ) Reports. 


The term "mode" when used in this discussion does not refer to 
the ten forms of operation contemplated by the issues on which this hear- 
ing was held, but is used in a technical sense, to refer to skywave trans- 
mission by one, two, three, etc. hops between the transmitter and re- 
ceiver locations. 


a0 This is the conductivity of seawater off the coast of Massachusetts 
according to J. A. Stratton "Electromagnetic Theory”, page 606. Just 
where off the coast is not indicated. The Commission's Rules assume 
the conductivity of seawater as 5,000 mmhos/m. (Figure M 8). 
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77. The transmitter site of Station WABC is located inland and, 
according to the testimony of this engineering witness, the terrain sur- 
rounding the site as judged from a map is generally built-up. In the 
case of Station WBZ, the transmitter site at Hull is located on a spit of 
land jutting out into Massachusetts Bay and separated from the main- 
land in the direction of Albuquerque by several smaller bays which form 
a practically continuous water area for a distance of about 6.5 miles. 
The transmitter site of Station WBZ is described as a salt water marsh. 
The evidence indicates that for the condition of tide (mean low water) 
the west tower of the station's directional array lies approximately 100 
yards, and the east tower about 180 yards, from the water's edge. 

78. In computing the vertical radiation pattern for the antennas 
of Stations WABC and WBZ, the engineering witness set the outer limit 
of the area affecting the formation of the radiation pattern in the vertical 
plane at 50 times the antenna height. He further stated that an area of 
this size will "mirror" the entire height of the antenna down to an angle 


of approximately 1° above the horizon. For WABC, this distance around 
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the transmitter is about six miles, and for WBZ it is approximately 
five miles. The values of ground conductivity in the direction of Albu- 
querque as shown in the tabulation in paragraph 76 above, conform sub- 
stantially with the values of ground conductivity displayed by the ground- 
at field intensity surveys of WABC and WBZ contained in Stipulation 
1. 


ductivity, ionospheric reflection coefficients, antenna radiation, etc. ; 


Through a series of complex calculations, involving ground con- 


and assuming the average E-layer height of 95 kilometers, the radia- 
tions into the second and third modes for Station WABC are 660 mv/m 
and 880 mv/m, respectively, and for Station WBZ as presently operating, 
the radiations into the second and third modes are 2240 mv/m and 2240 


mv/m, respectively. 22 


79. In arriving at the field intensity received at a location from 
a particular radiation mode, this witness considered the effects of the 
reflections from the E-layer and from the ground. The intermediate 
ground conductivities affecting the second and third modes of skywave 
propagation were assumed to be those shown by Figure M3 of the Rules. 
The distance from Station WABC to Station KOB is 1, 800 miles and the 
distance from Station WBZ to KOB is 1,970 miles, toth on a bearing 
of 268° true. For WBZ, toward Albuquerque, the ground conductivity 
was taken as 15 mmhos/m at the one-half, one-third and two-third dis- 
tances. For WABC toward Albuquerque, the ground conductivity was 
taken to be 8 mmhos/m at the one-half and one-third distance, and 30 
mmhos/m at the two-thirds distance. At Albuquerque, the ground con- 


ductivity was taken as 15 mmhos/m. As to ionospheric 


a the case of WABC, the closest measured radials to the bearing 
of 268° true show for the distance concerned values of ground conduc- 
tivity of 3 mmhos/m at 256 and 4 mmhos/m at 305° true (Stipulation 1). 
For WBZ, the closest measured radial to 268 true is 270° true, and 
the analysis of the measurement data shows an inverse distance attenu- 
ation for the first seven miles (Stipulation 1). 


ce The radiation pattern in the vertical plane of a vertical radiator 
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reflected by a horizontal plane of finite conductivity is obtained from 
consideration of the combined direct and reflected rays due to an anten- 
na current element after multiplying the reflected ray by an appropriate 
reflection coefficient, and the result integrated over the length of the 
antenna. 
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reflection coefficients, the basic material which the engineering witness 
relied upon for his evaluation thereof were the numerous skywave meas- 
urements reported and analyzed in the proceeding in the Clear Channel 
hearing, Docket No. 6741, Exhibit 23, "The Report of Committee mI”. °° 
80. Proceeding on the foregoing basis, the engineering witness 


obtained for Station WAEC fields of 122.7 uv/m and 66.7 uv/m as the 


values exceeded by the respective second and third mode hourly median 
field strength on 10% of the nights. It is approximately valid to "RSS" 
both signals to obtain a resultant of 139 uv/m and limitation of 2.78 
mv/m. For Station WBZ as now operating, the second and third mode 


fields are respectively 309 uv/m and 103 uv/m. These yield a resultant 
RSS field of 325 uv/m and a limitation of 6.5 mv/m. 

81. Making appropriate changes in assumptions, but assuming 
the same Hull transmitter site for WBZ, the witness computed the limi- 
tation to KOB from WBZ operating under "Case II" and "Case III", i.e., 
WBZ radiating 50 kw toward Albuquerque, as 4.4 mv/m. 

82. Figure 1 of Section 3.190 was prepared in late 1930's based 
on measurements made in 1935. The curves therein represent average 
skywave field intensity, based on widely varying conditions with respect 
to paths, frequency:'and time. However, the data on which Figure 1 was 
based did not include any measurements of skywave transmission in 
cases like that of WBZ, where the area around the transmitter is salt- 
water of extremely high conductivity. (See the Commission's Report 
and Order on Skywave Measurements, 10 RR 1562, 1568 (1954)). 


oS These measurements were made by the Commission beginning in 


1938. In 1945, this data was submitted for analysis to Committee II, 
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which was constituted as a Government-Industry committee. 

One result of the Committee's analysis was a fair affirmation of 
the Allocation Survey Curve which is Figure 1 of the Rules, based on 
measurements made in 1935. One factor noted from the analysis was 
a moderate but regular decrease of average field strength with increas- 
ing latitude of the transmission path. The latitude-corrected curves 
resulting from this analysis presumably take into account the pertinent 
ionospheric conditions on any particular transmission path, but still 
do no distinguish ground conditions from path to path and so still refer 
to the average path. The ionospheric reflection coefficients which the 
engineering witness used were obtained from a purely mathematical 
analysis of the latitude-corrected curves and are characterized by the 
same degree of accuracy. 

None of the measurements in the data which this witness analyzed 
included transmission ;paths from New York to Albuquerque or from 
Boston to Albuquerque. While the ionospheric reflection coefficient 
varies from one path to another, the coefficient used by this engineer- 
ing witness represents on an annual basis the average energy reflected 
from the ionosphere, and it was his opinion that the average of the dif- 
ferent data is applicable in this case. 
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83. In the later analysis which led to the "Report of Committee 
III", 23 skywave transmission paths were studied. The witness who 


testified herein compared the results thereof with the values which 


would be predicted on the basis of (1) the Allocation Survey Curve (Fig- 
ure 1), and (2) the latitude corrected allocation survey curve. On only 
three of the paths were the actual measured values within plus or minus 
10% of the value predicted on the basis of the Allocation Survey Curve; 
but 14 of these actual values were within plus or minus 10% of the value 
predicted on the basis of the latitude-corrected curve. The error factor 
was from 0. 60 to 2.3 in relation to the Allocation Survey Curve, and 
from 0. 62 to 2. 3 in relation to the latitude-corrected curve. The wit- 
ness recognized that the actual limitation imposed on KOB by WABC or 
WBZ could conceivably vary within these limits from the results indi- 
cated by his computations -- or from 3.9 mv/m to 14.95 mv/m from 
WBZ, as presently operating, and from 1.67 mv/m to 6. 39 mv/m from 
WABC. He did not consider it realistic, however, to expect such extreme 
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deviations and was of the opinion that the deviation of the actual figure 
from his computed figure would not vary more than plus or minus 10%. 
On this basis, the limitation from WBZ as presently operating would 
vary from 5.85 mv/m to 7.15 mv/m; that from WABC would vary from 
2.5 mv/m to 3.06 mv/m. 

84. The same witness also testified that application of the sky- 
wave propagation curves, in Figure 1 of the Rules, by the usual methods, 
would result in field strength predictions by WBZ around Albuquerque 
lower than the field strength which actually exists, because these curves 
do not include the effect of the high conductivity at the WBZ antenna. 

For this reason, in his view, application of Section 3. 185(j) of the Rules 
would be necessary in order to accurately determine the limitations at 
Albuquerque. While the west tower of Stations WBZ's directional array 
is approximately 100 yards from the mean low water line, the effect 

of the terrain within such distance was not considered of vital impor- 
tance by this witness for the angles concerned, even though the conduc- 
tivity of the salt marsh would be less than sea water, for the reasons 
that the effective reflecting plane lies some distance out in the bay. 

The terrain (generally sea water) within azimuth angles of approximate- 


ly 5° of the radial toward Albuquerque was considered by him to be that 
effective in reflection. sh While he admitted that this reflecting plane 
is somewhat "soiled", by the presence of a spit of land and certain 


small islands in the transmission path toward Albuquerque, he consid- 
ered it nevertheless sufficiently good to be treated as a fairly clean 
"mirror." 

85. Testimony by two expert engineering witnesses who appeared 
on behalf of ABC at sessions of the 1945 hearing also supports the con- 
tention that the ground conductivity in the vicinity of the transmitter site 
bears upon the space-wave from the transmitting antenna. One of these 
witnesses stated that the skywave signal received in the Albuquerque 
area from WBZ would be expected to be higher than that which would be 
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expected calculated on the basis of Figure 1 of the Rules. The other 
witness, assuming equal 


ue At a distance of 5 miles from the transmitter, five degrees would 


include a stretch about one-half mile wide. 
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radiated fields for Stations WABC and WBZ and a ground conductivity 
of 20 mmhos/m at the transmitter site of WABC, ay stated that the 
space-wave from Station WABC toward Albuquerque would be about 74% 
of that from Station WBZ. He further noted that the effect of frequency 
would be to somewhat weaken the received signal at the higher frequency, 
but gave no indication as to the magnitude of such effect. 

86. There was no disagreement among the expert engineering 
witnesses who testified in this proceeding that the very high conductivity 
found at the transmitter site of Station WBZ results in stronger radiated 
signals in the pertinent modes than would obtain if the antenna system 
had been located on soil of average conductivity. As has been shown 
herein, only one witness carried his studies to the point of evaluating 
the magnitude of the fields which would be expected in the Albuquerque 
area from Stations WBZ and WABC. In making these calculations for 
the specific transmission paths, he assumed that ground conductivity 
at the intermediate reflecting points and in the Albuquerque area were 
were those shown in the Rules by Figure M-3, entitled "Estimated Ef- 
fective Ground Conductivity in the United States". In connection there- 
with, Section 3.183(c) in pertinent part states with regard to the ground 
conductivities shown in Figure M-3 that "It is recognized that in areas of 
limited size or over a particular path, the conductivity may vary widely 
from the values given; ....'. No evidence was submitted as to the ex- 
tent of the areas which would be effective in reflecting the signal at the 
intermediate ground points, the actual ground conductivity at these points, 
or the extent to which values of ground conductivity different from those 
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assumed would affect the magnitude of the received signal in the Albu- 
querque area. ae 
87. The possible and likely ranges of error between the com- 


puted limitations and the actual limitations are set forth in Paragraph 


83, supra. To the extent therein shown, the population and area data 


adduced under the above-described method of computation have an ele- 
ment of uncertainty, but on a statistical basis represent a more realis- 
tic showing of interference, in the light of the evidence herein, than 
would be obtained by the use of Figure 1 of the Rules, which does not 
give consideration to high initial conductivity at the transmitter site, 
such as undoubtedly exists in the case of Station WBZ. It should be 
noted that use of 


59 This witness assumed a conductivity of 20 mmhos/m in the imme- 
diate vicinity of the WABC transmitter because he felt it was the proper 
value to use. 


58 Counsel for ABC pointed out that another factor pertains to the 
effect the flow of water from the Weymouth Fore River, Weymouth 
Back River, and Weir River into Hull Bay would have on the conductivity 
of the water in the vicinity of the Hull site. While the fresh water flow 
from these rivers would tend to reduce the salinity and hence the con- 
ductivity of the water in the bay, no evidence was adduced showing that 
this reduction would affect the conductivity of the bay water to the point 
where the assumptions by the engineering witness would become invalid. 
In this respect, the witness stated that even if the conductivity were as 
low as 1,000 mmhos/m, there would still be no substantial difference 
in his calculations. 


[7335] 
Figure 1, which includes the effect of the average path conductivity for 
the stations concerned in the allocation survey, yields a limitation of 
2.24 mv/m from Station WABC, oT as compared to 2,78 mv/m obtained 
from consideration of the various path reflection coefficients including 
those at the transmitter site. In the case of the present operation of 
Station WBZ, the limitation obtained at Albuquerque by use of Figure 1 
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of the Rules is 2.62 mv/m, se as compared to 6.5 mv/m obtained from 


consideration of the various path reflection coefficients. The difference, 
in the light of the evidence on this record, must be attributed in the 
main to the very high initial conductivity at the transmitter site of Sta- 
tion WBZ which permits a greater radiation of energy into the space 
wave. 

88. Based on the foregoing considerations, the service of Sta- 
tion KOB, if operating on 770 kc, would be limited at night to its 2. 78 
mv/m groundwave contour. Operating non-directionally with power of 
25 kw, KOB would furnish primary service at night within this contour 
to 256, 478 persons in 20, 870 square miles. Primary service is avail- 
able in this area from other stations in the following proportions: 

Number other services 0 — 1 2 3 


Population 51,504 56,949 54,118 93,907 
Area (sq. mi.) 16, 237 4, 232 271 130 


The stations rendering primary service are all located in New Mexico: 
KABQ, KGGM and KOAT in Albuquerque; KTRC and KVSF in Santa Fe, 
and KRSN in Los Alamos. Secondary service is available in different 
portions of the primary service area from a total of 11 stations, seven 
of which serve the said area in its entirety. No portion of this area 
receives less than nine secondary services or more than 11 such serv- 
ices. With power increased to 50 kw, Station KOB would provide pri- 
mary service to 268, 641 persons in 26, 600 square miles. The avail- 
ability of other primary service to this area is shown as follows: 
Number other services; 0 — 1 So ee 3 


Population 63,667 56,949 54,118 93,907 
Area (sq. mi.) 21, 967 4, 232 271 130 


The stations providing primary service to this area are the same as 
those listed above in this paragraph. Secondary service is available 
in different portions of this primary service area from a total of 11 
stations, seven of which serve the said area in its entirety. No por- 
tion of this area receives less than eight or more than 11 secondary 


services. 
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a If the latitude corrected curves in Figure 1A of the Rules had been 
used, the limitation would be 2.21 mv/m. 


58 If the latitude corrected curve in Figure 1A of the Rules had been 
used, the limitation would also be 2.62 mv/m. 
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89. Employing the four-element directional antenna which would 
protect the existing 0.5 mv/m - 50% time skywave contour of Station 


WABC ae primary service would be provided by Station KOB within the 


2.78 mv/m groundwave contour to 201, 966 persons in 23, 860 square 
miles. Primary service to varying portions of the area is available 
from other stations as follows: 

Number other services; 0 _ | 2 3 


Population 35,032 42,927 30,100 93,907 
Area (sq. mi.) 20, 115 3, 558 57 130 


The stations which furnish primary service to portions of this area 
are Stations KGGM, KOAT and KABQ, Albuquerque, KVSF, Santa Fe, 
arid KRSN, Los Alamos. 

90. Non-directional operation by Station KOB on 1030 ke, if 
limited to its 6.5 mv/m groundwave contour by Station WBZ, would 
result in its primary service being restricted to 162, 293 persons in 
4,540 square miles, should KOB operate with 10 kw, and to 212, 330 
persons in 9, 690 square miles, should that station operate with 50 kw. 
Primary service is available from the following stations to portions of 
the area within the 6.5 mv/m contour which KOB would serve when 
operating with power of 10 kw: KGGM, KOAT, KABQ, Albuquerque, 
and KVSF, Santa Fe. Very small portions of the area within the 6.5 
mv/m contour of Station KOB when operating with 50 kw, are served 
additionally by Stations KTRC, Santa Fe, and KRSN, Los Alamos. 
Primary services available in different portions of these areas are 
shown as follows: 


Population 
Number other services: 


10 kw 3,432 32,956 31,998 93,907 
50 kw 18,589 50,053 49,781 93,907 


Area (sq. mi.) 


10 kw 2, 222 2, 022 166 130 
50 kw 5, 986 3, 314 260 130 


Nine stations provide secondary service to the entire area within the 
6.5 mv/m contour for either the 10 kw or 50 kw operation, and two 
additional stations provide such service to portions of both these 
areas. The different portions of the area served by the 10 kw operation 
receive not less than nine or more than 10 secondary services. The 
corresponding figures for the 50 kw operation are nine and eleven, re- 
spectively. 

91. Using power of 50 kw and the two-element directional antenna 
which would afford protection to the 0.5 mv/m - 50% time skywave con- 
tour 


oP In this respect the 0.5 mv/m - 50% time skywave contour of Sta- 
tion WABC and the 10% time skywave interfering signal from Station 
KOB are based on the use of the propagation curve in Figure 1 of the 
Rules. 


[7337] 


of Station WBZ, “0 Station KOB would provide primary service within 


its 6.5 mv/m groundwave contour to 177, 532 persons in 8, 250 square 
miles. This area receives primary service, in part only, from Sta- 
tions KGGM, KOAT and KABQ in Albuquerque. The availability of 
primary service to this area is shown as follows: 

Number other services 0 1 2 3 


Population 11, 614 41,965 30,046 93,907 
Area (sq. mi. ) 5, 400 2, 695 25 130 


92. If the factors set forth in Section 3.185(j), supra, are duly 
considered in the manner therein indicated, giving effect to high 
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conductivity in the vicinity of Hull site, Station WBZ operating under 
"Case II" and "Case III", restricting its radiation toward Albuquerque 
to 50 kw, would limit Station KOB to the 4.4 mv/m groundwave contour. 
Using the two-element directional antenna which would protect the ex- 
isting operation of Station WBZ as a Class I-B station as contemplated 
by Issue 13, Station KOB would render primary service within its 4. 4 
mv/m groundwave contour to 186, 850 persons in 11, 350 square miles. 
Such primary service as is available in the area is obtained from the 
three Albuquerque stations (KGGM, KABQ, KOAT) which operate night- 
time and is shown as follows: 

Number other services: 0 1 2 3 


Population 21,521 39,704 31,718 93,907 
Area (sq. mi.) 7,946 3, 249 25 130 


Each of nine stations render secondary services to the entire area 
within the estimated 4.4 mv/m contour and a tenth station provides 
such service to approximately 20% thereof. Should Station KOB em- 
ploy the type of directional antenna which would radiate 10 kw toward 
Boston, primary service would be made available to 191, 109 persons 
in an area of 12, 580 square miles enclosed within the estimated 4. 4 
mv/m groundwave contour. In addition to the three Albuquerque sta- 
tions, primary service is also afforded very small portions of the area 
by Stations KRSN, Los Alamos, and KVSF, Santa Fe. The availability 
of primary service to the area is shown as follows: 


Number other services: 0 1 2 3 


Population 22, 715 42,108 32, 379 93, 907 
Area (sq. mi. ) 8, 377 3, 879 194 130 


Each of nine stations provide secondary service to the entire area with- 
in the 4.4 mv/m contour and two additional stations provide such serv- 


ice to portions thereof. 


60 The 0.5 mv/m - 50% time skywave contour for Station WBZ and 
the 10% time skywave interfering signal from Station KOB are based on 
Figure 1 of the Rules. 
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H. Comparative coverage by Station KOB under the limitations based 
on Rule 3. 185(j). 


93. Station KOB, operating on 770 kc with the two-element direc- 
tional antenna system specified for the condition of mutual protection 
with Station WABC, both as Class I-B stations, would render primary 
service within its 0.5 mv/m contour to 162, 834 more persons and 48, 470 
square miles more than that station would serve within its 2.78 mv/m 
contour, when operating with the four-element directional antenna as a 
Class II station, which would protect the 0.5 mv/m - 50% time skywave 
contour of the existing operation of Station WABC. In addition, under 
the former mode of operation, secondary service would be provided by 
KOB to 3, 110, 700 persons in 744, 000 square miles whereas no secondary 
service whatsoever would be available from that station if subject to a 
limitation of 2.78 mv/m. Of the population and area which would re- 
ceive secondary service from Station KOB, 976, 500 persons in 524, 400 
square miles are now without primary service. The availability of other 
primary service in the area between the 0.5 mv/m and 2.78 mv/m 


groundwave contours is shown as follows: 


Number other services: 0 1 2 


Population 121,243 17,573 24,018 
Area (sq. mi.) 47,167 1,089 214 


94. As between the operation of Station KOB as a protected 
(Class I-B) station on 770 ke employing a two-element directional an- 
tenna, and on 10380 ke as an unprotected (Class II) station employing a 
two-element directional antenna and limited by Station WBZ to its 
6.5 mv/m contour, the former operation would provide additional pri- 
mary service to 187, 268 more persons in 64, 080 square miles more 
than would the latter and, in addition, would provide secondary serv- 
ice to 3, 110, 700 persons in 744, 000 square miles. Of the population 
and area which would thus receive secondary service from Station KOB , 
976, 500 persons in 524, 400 square miles are without primary service. 
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95. Station KOB, operating directionalized on 1030 kc with the 
pattern specified for mutual (Class I-B) protection with Station WBZ, 
would provide primary service within its 0.7 mv/m groundwave contour 
to 61, 734 more persons in 16,910 square miles more than it would by 
using the four-element directional antenna (as a Class II station) which 
would afford protection to the existing operation of WABC. In addition, 
secondary service would be furnished to 3, 050, 600 persons in 725, 400 
square miles of which 823, 500 persons in 506, 700 square miles are 
now without primary service. In the area between the 0.7 mv/m and 
2.78 mv/m groundwave contours primary service is available from 
other stations as follows: 

Number other services: 0 1 


Population 49, 290 9, 376 
Area (sq. mi. ) 15, 758 938 
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96. A comparison of the directionalized operations of Station 
KOB on 1030 ke with power of 50 kw as a protected (Class I-B) and as 
an unprotected (Class II) station, discloses that between the 0.7 mv/m 
(protected) and the 6.5 mv/m (unprotected) groundwave contours, there 
are 86,168 persons'in 32, 520 square miles; also that the protected 
operation provides secondary service to 3, 050, 600 persons in 725, 400 
square miles of which 823, 500 persons in 506, 700 square miles are 
without primary service. In the area between the 0.7 mv/m and 6.5 
mv/m groundwave contours, primary service is available from other 


stations as indicated below. 


Number other services: 0 1 2 


Population 72,708 10, 338 3, 122 
Area (sq. mi.) 30, 473 1, 801 246 


I. Pre-sunrise operation by KOB; interference from KWBU 

97. Operating on either 770 kc or 1030 kc, under any mode of 
operation herein, Station KOB would render service free from inter- 
ference by either of the eastern stations involved (WABC or WBZ) 
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during hours after sunrise at New York or Boston. If operating on 770 
kc, and should Station KXA not be in operation during such hours, KOB 
would render primary service out to its 0.5 mv/m groundwave contour, 
serving the areas and populations set forth above for 770 ke daytime 
operation,. (See paragraph 13, supra.) Should KOB operate on 1030 
ke, without interference from Station KWBU, and should XEQR not be 
in operation during these hours, KOB would render primary service 
out to its 0.5 mv/m contour, to the areas and populations set forth 
above for 1030 ke daytime operation. (See paragraph 36, supra.) The 
difference between the 770 kc and 1030 ke daytime areas and populations 
has already been set forth in paragraph 59, supra. If Station KXA were 
in operation after sunrise New York but prior to sunrise Albuquerque, 
it would limit the operation of KOB on 770 kc to its 0.7 mv/m ground- 
wave contour. There is no showing as to the area and population be- 
tween the 770 ke non-directional (daytime) 0.5 mv/m and 0.7 mv/m 
contours. (See paragraph 26, supra.) If operating on 1030 ke, without 
interference from KWBU but with XEQR in operation, KOB would be 
limited during these hours to its 0.7 mv/m groundwave contour within 
which, for 50 kw non-directional operation, is a population of 306, 032 
and an area of 44,500 square miles. The 770 kc 0.7 mv/m contour 
would include areas and populations larger than those within the 1030 


ke 0.7 mv/m contour. 61 


98. Operating on 1030 ke during the hours between sunrise 
Boston and sunrise Albuquerque, Station KOB would render a secondary 
service if Station KWBU is not in operation. If Station XEQR is not 
operating, KOB would render such service to 7, 683, 983 persons in 
1, 235, 600 square miles, 


: This is particularly indicated by pages 24-25 of KOB Exhibit 
F-24, which show the respective 770 ke and 1030 ke 0.5 mv/m con- 
tours of KOB. 
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[7340] 
in an area from southern California to western Missouri and Arkansas. 
Operation by XEQR would cause objectionable interference within this 
area to 3, 217, 300 persons in 287, 300 square miles, reducing the KOB 
secondary service area to about 4, 466, 683 persons in 948, 300 square 
miles. There is no evidence in the record as to what secondary serv- 
ice KOB would have during the hours between sunrise New York and 
sunrise Albuquerque if operating on 770 kc. It may be expected, how- 


ever, that, in the absence of objectionable interference, the secondary 
service area of KOB on 770 ke would be slightly smaller than that for 
1030 kc mentioned above. gS Should KXA be operating, the secondary 


service area which KOB would have operating on 770 kc would be sub- 
stantially smaller than that which it would have on 1030 kc with XEQR 
in operation. . Se 

99. As shown by the sunrise time tabulations listed above (para- 
graph 20, p. 16[ ]) for New York and in the following paragraph 
for Boston, sunrise Boston occurs earlier more often than sunrise 
New York, the difference being 15 minutes during seven months of the 
year, 1/2 hour during one month, and none during four months. If 
KOB is in operation at the times of sunrise at Boston or New York, 
which vary from 2:00 A.M. to 5:15A.M. M.S.T., it would gain this 
amount of interference-free broadcasting time by operating on 1030 
ke as opposed to operation on 770 kc. The only showing as to KOB's 
broadcast hours is for the year 1955 as shown in Part Ill, infra. 


om The figures given are those shown in ABC Ex. 10, less the area 


and population within KOB's 1030 kc daytime 0.5 mv/m groundwave 
contour (Paragraph 36, supra), which should be deducted from the Ex. 
10 figures in order to determine the secondary-service area and popu- 
lation as that term is used in this case. 

ee The 770 kc secondary service area, in the absence of objection- 
able interference from Station KXA, would be slightly less than the 
1030 kc secondary service area in the absence of such interference 
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from Stations XEQR and KWBU, because operating on 770 kc KOB radiates 
slightly less energy than it would operating on 1030 kc (1435 mv/m com- 
pared to 1590 mv/m (Stipulation 1). 

Se The KOB 770 ke secondary service area with KXA operating would 
be substantially less than the secondary-service area KOB would have on 
1030 ke with XEQR operating. Stations KKA and XEQR operate with the 
same nighttime power, and are approximately the same distance from 
Albuquerque; and therefore they would affect approximately the same 
total area within KOB's 0.5 mv/m-50% contour. The difference is due 
to the fact that much of the area within the 1030 kc 0.5 mv/m - 50% 
contour where interference from XEQR would occur lies in Mexico, 
whereas all or nearly all of the area affected by interference from KXA 
would be within the United States. (See KOB Ex. F-37). 
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100. Station KWBU is licensed to operate at Corpus Christi, 
Texas on 1030 ke with power of 50 kw, using a non-directional antenna, 
from sunrise Boston, Massachusetts to local sunset, Corpus Christi. 
Since Station KWBU is enabled by its authorization to commence oper- 
ation at sunrise Boston, it can operate during a period between sunrise 
Boston and sunrise Corpus Christi when darkness exists over the path 
between Corpus Christi and Albuquerque. If KOB operates on 1030 ke 
during this period the two stations would cause each other substantial 
skywave interference. Under the Commission's Rules (Section 3. 182(t)), 
this interference between the two stations would be computed by use of 
the skywave propagation curves contained in Figure 1 in Section 1. 390 
of the Commission's Rules. Based on the use of the 10% time curve and 


a radiation of 1380 mv/m unattenuated at one mile, Station KWBU would 


restrict the primary service area of Station KOB to the 18.5 mv/m 


groundwave contour. The period during which Station KOB would be 
subject to interference from Station KWBU is shown in the last column 


of the following table: 
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Interference 
Month Sunrise Boston Sunrise Corpus Christi Period (hrs. ) 


Jan. 6:15 AM CST 7:30 AM CST 1-1/4 
Feb. 5:45 ya 8 1-1/2 
Mar. 5:00 6:45 1-3/4 
Apr. 4:00 6:00 2 
May 3:30 5:45 2-1/4 
June 3:00 5: 30 2-1/2 
July 3:15 5:45 2-1/2 
Aug. 3:45 6:00 2-1/4 
Sept. 4-30 6:15 1-3/4 
Oct. 5:00 6: 30 1-1/2 
Nov. 5:30 6:45 1-1/4 
Dec. 6:00 7:15 1-1/4 
101. Excluding objectionable interference from Station KWBU, 
Station KOB would render primary service during these hours out to 
its 0.7 mv/m groundwave contour to which it is limited by interference 
from Station XEQR, if that station is then operating; otherwise, out to 
its 0.5 mv/m groundwave contour. The 0.7 mv/m contour would lie 
in different directions from about 75 to 100 miles from the transmitter , 
should Station KOB operate with power of 10 kw. A limit of 18.5 mv/m, 
such as Station KWBU would impose at Albuquerque, would restrict 
the primary service from Station KOB to a radius of approximately 20 
miles around the transmitter. With KOB operating with 10 kw power, 
a population of 116, 140 in an area of 25, 150 square miles, between 
its predicted 0.7 mv/m and 18.5 mv/m ground wave contours would 
receive objectionable interference and thus be prevented from receiving 
primary service from that station. Of the population which would be so 
affected, there are about 57, 475 persons, in 21, 538 square miles of 
area, who have no primary service available. Operating with 50 kw 
power, a population of 146,791, in an area of 40,930 square miles, 
would receive objectionable interference and therefore be prevented 
from 
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receiving primary service from KOB. About 94,569 persons, in 


38, 131 square miles of the said total population and area so affected 
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have no other primary service available. Furthermore, such secondary 
service which Station KOB would provide during the periods in question 
mentioned above would be entirely destroyed. 

102. As indicated in the above table (Paragraph 100, supra), if 
the license of KWBU were modified to specify daytime only operation, 
that station would lose the following operating periods during the year: 
In November, December and January 1 1/4 hours daily would be lost; 
in October and February the loss would be 1 1/2 hours daily; in Septem- 
ber and March the daily loss would be 1 3/4 hours; in April 2 hours per 
day would be lost; in May and August 2 1/4 hours daily would be lost; 
and 2 1/2 hours daily would be lost during June and July. The population 
of 1, 515, 013 and area of 63, 250 square miles which KWBU now serves 
within its 0.5 mv/m contour would be affected by such license modifica- 
tion, in that service from the station would be lost to the said population 
and area during the period between local sunrise, Boston, and local 
sunrise Corpus Christi. In the event that Stations KOB and KWBU were 
to operate simultaneously during this period the latter would suffer a 
nighttime limitation to its 21.3 mv/m contour, which would represent 
a loss of its primary service to a population of 1, 271, 581 in an area 
of 57,800 square miles. The record is silent as to the number of other 


primary broadcast services available to the present KWBU Service 


area or to the area in which it would suffer nighttime interference 
from KOB. 
J. Directional antenna systems and transmitter sites 

103. The parameters of the various directional arrays which 
KOB, WABC and WBZ would use under the modes of operation discussed 
herein, have (except for WBZ's present array) been set forth above. In 
each case, the array and pattern described was the only one offered into 
evidence for the particular mode of operation involved, and no question 
was raised as to the suitability of any of the arrays. 


104. During all of the discussions about transmitter sites for 


[7342] 

714 
WBZ and WABEC operating other than at present (see below) it was 
never contended by any of the parties that the existing transmitter site 
of KOB (located about eight miles north of Albuquerque, near Alameda 


Township) would not be suitable for operation in any of the modes con- 


templated by the issues. ” 


Go The coordinates of this site are 35° 12" 8.25" N, 106° 36' 42. 6" Ww. 
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105. The present transmitter site of Station WBZ is located at 
Hull, Massachusetts, east of Boston. Under the 1030 kc "mutual I-B 
protection” mode of operation (Issues 11 and 12), WBZ would have to 
protect Albuquerque lying to the west (bearing 268° true). A question 
was raised as to whether WBZ operating under this mode from the Hull 
site, would properly serve Boston. Be Accordingly, the Hearing Exam- 
iner ruled that the showing as to WBZ under this mode should be based 
on a "representative site" for the station -- i.e., a site assumed for 
the purpose of this showing and representative of what could be accom- 
plished under this mode of operation. He also ruled that before a show- 
ing based on such a "representative" site would be admitted into evi- 
dence, there must be a reasonable showing that within a 


66 ABC, which was the strongest advocate of the "representative" 


site concept, later refused to concede that such operation by WBZ from 

its present site is an impossibility. However, its counsel admitted that 
WBZ could probably operate better under this mode from a "representa- 
tive” site than from the Hull site. 

ABC later offered an exhibit (ABC Ex. 12) purporting to show that 
by modifying the "representative" site pattern and using it at the Hull 
site, WBZ could operate under this mode from the Hull site and still 
provide adequate service to the city of Boston. This exhibit was ex- 
cluded, chiefly because no directional antenna pattern had been designed 
which would produce the contours shown. Moreover, the exhibit did not 
show the areas and populations which WBZ would serve under such an 
operation. According to the exhibit, WBZ so operating would provide a 
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signal of 25 mv/m or more over roughly half of the city, including near- 
ly all of the industrial areas and nearly half of the business areas. All 
of the city would receive a signal of at least 5 mv/m; about 75% of it 
would receive a signal of at least 10 mv/m. 

KOB Ex. F-25 shows that, operating at the Hull site with the pat- 
tern designed for the "representative" (Lexington) site, the WBZ 25 
mv/m contour would embrace only the waterfront, not including most 
of the business districts of the city. It would put a signal of 10 mv/m or 
greater over most of the city, a signal of 4 mv/m or greater over nearly 
all of it, and a signal of 3 mv/m or more over the entire city. 

Under these circumstances -- considering ABC's failure to pro- 
duce a specific pattern for operation under this mode from the Hull 
site -- it is unnecessary to consider the possibility of WBZ operating 
at Hull under this mode. 
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given area one or more such sites would in fact be available and suit- 
able. Following investigation by an engineer employed by the principals 
herein (KOB, ABC and WBZ) the Hearing Examiner ruled, with the con- 
currence of the parties, that it was established prima facie that a "rep- 
resentative” site for WBZ would be available and suitable. The particu- 


lar site which was presented and on which this ruling was based is lo- 


cated at Lexington, Massachusetts, northwest of Boston. . The evi- 


dence as to the coverage by WBZ under this mode of operation is based 

on this site. It is found therefore that such a site would be available for 
WBZ, operating in this manner, with coverage as shown in the previous 
findings. 

106. Asto "Case II" and "Case III", ABC had the burden of pro- 
ceeding, and made its showing as to WBZ on the basis of the Hull site. 
There is no showing in the record as to operation under these modes 
from any other site. No question was raised regarding the adequacy of 


service to Boston from the Hull site under these modes. 


ay The coordinates of the "representative site’ at Lexington are 42° 
25' 370 N, 71~ 11' 34”) W. The coordinates of the present site at Hull 
are 42° 16' 41° N, 70° 52' 36" W. The two sites are about 16 miles 
apart. 
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The Hearing Examiner's ruling as to the availability of the "rep- 
resentative" site was based on a report by the engineer mentioned, not 
under oath but on the record, as to the availability and suitability of 
this site, in which this expert covered the pertinent considerations relating 
to site selection. As noted in the text, the ruling was made with the con- 
currence of KOB, ABC, Westinghouse and the Broadcast Bureau, and 
without dissent from the other parties. No party challenged this ruling 
or the availability of such a site. 

With respect to the showing under the "mutual protection" modes 
of operation for both WABC and WBZ, the Hearing Examiner ruled that 
any party could offer a showing based on the existing sites of these sta- 
tions, provided the party first established that the present site would 
be suitable for the required directional operation. No party offered 
such a showing, except to the limited extent noted above in connection 
with coverage of Boston. 


ee The "Case II" and "Case III" modes of operation would require 
WBZ either to move one of its existing towers or -- assuming, as 
Westinghouse indicated, that it would desire to retain its present 
pattern daytime -- to build a third tower for nighttime use west of the 
present west tower. phe third tower would be approximately 120 feet 
and approximately 45° west of the nearest tower in the present array. 
There is enough land in the Westinghouse tract at Hull for such an in- 
stallation. Because about half of the land in the tract is covered by 
water at high tide, the cost of building the third tower mentioned, or 
any new tower on this site was estimated at about $153, 296, compared 
to an estimated cost of about $39, 320 to build a similar tower at a site 
with a more normal location. This evidence as to cost was admitted by 
the Hearing Examiner, not to show relative cost as such, but as a fac- 
tor to determine whether or not the cost of the proposed installation 
would be prohibitive and therefore whether the proposed operation would 
be in effect feasible. Westinghouse agreed that this evidence should be 
regarded as so limited in significance. It does not appear that the cost 
figures establish that such installation is not in fact feasible. 


[7345] 

107. The present site of WABC, at which it operates non-direc- 
tionally, is located west of New York City, near Lodi, New Jersey, 
with coordinates of 40° 52" 50” N, 74° 04' 12 W. In connection with 
the 770 kc "mutual '1-B protection" mode of operation (Issues 9 and 10), 


which would require WABC to operate directionally nighttime, a problem 
may exist as to whether that station would be permitted to erect a second 
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tower at its present site, because of air-hazard considerations. oe 
The Hearing Examiner made the same ruling with respect to WABC that 
he had made with respect to WBZ, mentioned above, namely, to the ef- 
fect that evidence as to this mode of operation for WABC should be based 
on a "representative site". He also ruled, again with the concurrence 


of the parties, that a "representative site’ was shown to be available 


and suitable. ee The particular site on which this ruling was based is 


located about six miles south of the present site, in the New Jersey 
Meadows, with coordinates of 40° 46' 45" N, 74° 05' 00" W. It is not 
established by the evidence of record that WABC's present site either 

is or is not feasible for directional operation. However, a site within 

a radius of 7 miles of the present site would be available for such op- 
eration. Operating from either its present site or such new site, WABC 
would have the coverage shown in the evidence. ee 


oe Although the record does not contain any actual evidence on the 


subject, it appears from discussions of counsel, statements (not under 
oath, but on the record) by ABC's engineer, and letters read into the 
record, that this is the problem connected with WABC's site, and that 
it may be a substantial one. Both before and after the stipulation noted 
below in this connection, KOB made investigations and inquiries of 
air-space officials to determine whether WABC's present site might 
not in fact be feasible for directional operation from this standpoint. 
However, KOB never actually attempted to litigate this question, nor 
did ABC attempt to show by actual evidence that its present site is 

out of the question. Therefore, counsel for KOB, Westinghouse and 
the Broadcast Bureau would not concede that it had been established 
that the present site of WABC is not in fact available for such opera- 
tion. 


ag As in the case of WBZ, the above ruling was based on statements 
by an engineer and letters read into the record, not under oath. No 
party attempted to challenge this ruling. 


uw The last sentence of the text represents a stipulation proposed 
by the Broadcast Bureau and acceptedby KOB, Westinghouse and ABC, 
without dissent of the other parties, to the effect that the suitability 
or unsuitability of WABC's present site is not established, but that 
within a radius of 7 miles of the present site a site is available from 
which WABC could operate with the coverage shown in KOB Ex. F-14. 
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It appears from the statement of counsel for KOB in offering 
Exhibit F-14 and also from the exhibit itself (e.g., figures for day- 
time operation) that this evidence was prepared on the basis of the 
present site. ABC in accepting the stipulation added an explanation 
to the effect that it would object to this exhibit or to any exhibit, pur- 
porting to show WABC's coverage under 


Continued on next page 
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K. Overlap (Issue 25). 

108. For the reasons discussed in Paragraph 10, supra, the 
facts as "to overlap” between the primary service areas of Station KOB 
and Station KLZ, Denver, are no longer relevant herein. In the inter- 
ests of completeness, however, they are set forth, as follows: With 
KOB operating on 770 kc daytime (with 50 kw power non-directionally), 
the 0.1 mv/m groundwave contour of that station would overlap the 0.5 
mv/m contour of KLZ, in an area of 4, 390 square miles containing a 
population (rural) of 14, 448 lying between the two contours. There 
would be no further overlap between the signal intensity contours of the 
two stations, as the 0.5 mv/m contours are 34 miles, and the 2.0 mv/m 
contours 121 miles apart at their closest points. The 0.1 mv/m con- 
tour of KOB would not overlap the 2.0 mv/m contour of KLZ 


II. Comparison of the number of standard broadcast stations authorized 
in the "Mountain States", the "Mid-Atlantic States", and the "New Eng- 
land States". 


A. Introductory Statement. 

109. Because of the vast amount of work involved in preparing 
engineering evidence for the further hearing in the instant proceeding 
the parties stipulated that evidence respecting "other services" as 
called for under the various issues to be resolved herein, should be 
shown on the basis of stations which were authorized or in operation 
as of July 1, 1955. As called for under Issue 19, the classifications 
and network affiliations of standard broadcast stations serving all or 
parts of specific areas which would be served by Station KOB under 
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the various modes specified in the other issues, as well as those serv- 
ing all or portions of specific areas which would gain or lose the serv- 
ices of Stations WABC and WBZ under such modes of operation, have 


been set forth in some detail in the previous findings. ta However, it 


is apparent that the network affiliations 


Continued from Page 69 


fe this mode from its present site, unless, and until the present 

site is shown to be suitable for such operation. The Hearing Examin- 
er's final ruling in accepting the exhibit was that it was offered as a 
study of WABC's coverage operating at the present site and constituted 
a fair representation of what the coverage would be from the representa- 
tive site. 

The Hearing Examiner also ruled that ABC could put in an alter- 
native showing as to its coverage under this mode, actually based on 
its "representative site’, if it chose to do so. No such showing was 
offered. 


2 It was stipulated between the parties that evidence called for under 
Issue 19 respecting the network affiliations of stations providing "other 
services" should be prepared on the basis of such affiliations as of Aug- 
ust 1, 1956. 
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of stations providing "other services" under the various modes of 
operation could have real significance from the standpoint of equitable 
distribution of radio service as contemplated by Section 307(b) of the 
Communications Act, only in two respects: (1) the stations providing 
service to areas that would be served by KOB which are, like that 
station, also affiliated with the National Broadcasting Company (NBC); 
and (2) the stations providing other services to the areas that would 
gain or lose the service of WABC, which, like that station, are like- 
wise affiliated with the American Broadcasting Company (ABC). As 
WBZ is no longer a network affiliate, it is not necessary to consider 
herein the network affiliations of stations providing "other services" 
to the areas which would gain or lose the service of that station. In 
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view of the foregoing and the somewhat generalized character of the 
ensuing findings, the network affiliations of stations considered herein 
under Part II will be indicated only as follows: (1) Those stations 
serving areas that would be served by KOB which are affiliated with 
NBC; and (2) those stations serving areas that would gain or lose the 
service of WABC which are affiliated with ABC. 

B. The KOB and "Mountain States" area. 

110. According to the 1950 U. S. Census, the population of the 
City of Albuquerque is 96, 816. There are, at the present time, in ad- 
dition to KOB, six standard broadcast stations located in that com- 
munity, as follows: KGGM, 610 kc, 5 kw, DA-N, U; KQUE (formerly 
KOAT), 920 kc, 500 w, night, 1 kw, Ls. DA-N, U: KABQ, 1340 kc, 
250 w, U;'° KLOS, 1450 kc, 250 w, U; KDEF, 1150 kw, 1 kw, day- 
time only; and KHAM, 1580 kc, 1 kw, daytime only. ae Only one of 
these stations, namely, KGGM, renders 


i KABQ has a pending application (BMP-7697) for construction 
permit to change frequency to 1350 kw and to operate with 500 w, night, 
5 kw daytime, unlimited time. 


74 


As shown by the evidence of record in this proceeding, as of July 
1, 1955, there were five stations authorized in Albuquerque, as follows: 
KGGM, 610 kc, 5 kw, U; KOAT (now KQUE), 1240 kc, 250 w, U; 
KABQ, 1340 kc, 250 w, U; and KDEF, 1280 kc, 1 kw, daytime only. 

On March 2, 1955, the Commission had granted a construction permit 
for the operation of another station in Albuquerque, with the call letters 
KOTO, to operate on 1430 kc, with power of 500 watts, daytime only. 
However, this permit was deleted on November 9, 1955, and that sta- 
tion never went into actual operation. 
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primary service within "differential areas” to which KOB would ren- 
der primary service daytime or nighttime under some modes of oper- 
ation but not under others. Daytime, KGGM serves a part (less than 
20%) of the "differential area’ which KOB serves operating on 770 kc 
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but would not serve on 1030 kc. (See Paragraph 59, supra). Station 


KGGM also serves nighttime a small part of some of "differential 
areas" to which KOB would render primary service under some modes 
of operation but not under others. To the rest of these daytime and 
nighttime areas KOB provides the only primary service from an Albu- 
querque station. Daytime, a total of 37 stations provide primary serv- 
ice to parts of the area which KOB serves operating on 770 kc. le of 
these, 29 serve portions of the "differential area" which KOB would 
serve operating on 770 ke but not on 1030 kc. Fifteen of these stations 
are located in New Mexico. A total of eleven stations provide nighttime 
primary service to extremely small portions of the area which KOB 
would serve operating on 770 ke as a Class I-B station (the largest 
area it would serve under any mode of operation). Apart from the two 
Albuquerque stations (KQUE and KLOS) which provide such service only 
within the immediate vicinity of Albuquerque, nine stations serve por- 
tions of the "differential areas" which KOB would serve operating under 
some modes but not under others. All but one of the stations are lo- 
cated in New Mexico. Primary nighttime service is provided to the 
secondary service area which KOB would have, if operating on 770 ke 
as a Class I-B station, by the following numbers of stations: 


ClassI Class, DI,IV Class IV 
(reg. ch.) (Local ch.) Total 


Number of stations 8 113 113 234 


qe This includes (1) the 36 stations shown in the record and (2) the 
additional daytime station now existing in Albuquerque, mentioned 
above. 
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111. The State of New Mexico has an area of 121, 666 square 
miles and a population of 681,187. The 8-state "Mountain States” 
area, of which it is a part and which is treated by the U. S. Census 
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as a region of the United States, has an area of 863, 887 square miles 

and a population of 5, 074, 998 (U. S. Census of Population, Vol. 1, 

pp. 1-8, 1-12). He Within the state of New Mexico and the "Mountain 

States" are located the following numbers of stations (excluding Kop): "! 
Class I, Iv Class 0, m1, 1v "° class Iv 


- (reg. ch.) (reg. ch.) (local 


ClassI unlimitedtime daytime or L-T ch.) 


New Mexico 
Mountain 111 
States 


The Class I stations are KOA, Denver (Class I-B) and KSL, Salt Lake 
City (Class I-A). It should also be noted that in other states adjacent 

to New Mexico, namely, Oklahoma and Texas, there are five Class I 
stations - - - WFAA/WBAP, Fort Worth, Dallas, and WOAI, San An- 
tonio (Class I-A) and KRLD, Dallas, KOMO, Oklahoma City, and KVOO, 
Tulsa (Class I-B). 

112. Network affiliation: Of the stations providing primary day- 
time service within the "differential area" which KOB would serve op- 
erating on 770 ke but not on 1030 ke, two -- KGNC, Amarillo, and KSWS, 
Roswell -- are, like KOB, affiliated with NBC. These stations provide 
primary service daytime to the eastern and southeastern portion of this 
"differential area’, most of which receives three or more other serv- 
ices. Within the 


es The 8-state "Mountain States" area, as defined by the Census 


(U. S. Census of population, 1950, Vol. 1, p. iv) consists of Arizona, 
Colorado, Idaho, Montana, Nevada, New Mexico, Utah and Wyoming. 


uw As previously indicated, the above figures are those based on the 
record, i.e., as of July 1, 1955. Since that date, several Class II, 
Class III and Class IV (regional channel) stations, operating daytime 
only, have been added to the Mountain States area. 


78 It was assumed in KOB Ex. F-17 that Class IV (local channel) 
stations operate unlimited time. This is generally, but not invariably, 
true. 
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"differential area", KOB provides the only primary daytime service 
from an NEC affiliated station to nearly all of that portion of the area 
which receives one other primary service, to most of that portion 
which receives two other primary services, to less than half of that 
portion which receives three other primary services, and to none of 
that portion which receives four or more other primary services. None 
of the stations providing other nighttime primary service to the areas 
which KOB would serve under any mode of operation are NBC affiliates. 
Of the stations providing secondary service to these areas eight are 
NEC affiliates. Two of these stations, namely, KVOO and KOA, serve 
these entire areas. No portion of these areas receives fewer than five 
secondary services from NEC affiliated stations. As to the secondary 
service area which KOB would have if operating as a Class I-B station, 
of the stations mentioned above which provide primary service night- 
time therein (paragraph 110, supra), a total of 22-3 Class I stations 
(KNBC, KFI and KOA), 13 Class II, I, and IV (regional channel) sta- 
tions, and 6 Class IV (local channel) stations are NBC affiliates. Of 
that portion of the said potential KOB secondary service area which 


receives primary nighttime service, at least 80% or more receives at 


least one nighttime primary service from an NBC affiliated station. 


Of the 22 Class I stations which render secondary service wit hin the 
potential secondary service area of KOB, if operating as a Class I-B 
station, ten are NBC affiliates. All of this area receives secondary 
service from at least one such station. All of the said area which re- 
ceives more than two secondary services receives at least two sec- 
ondary services from NBC affiliated stations, and most of such area 
receives at least three such services. 
C. The WABC and ''Middle Atlantic States" area. 

113. According to the 1950 U. S. Census, the population of New 
York City is 7, 891,957, and that of the New York-Northern New Jersey 
urbanized area is 12,296,117. A total of 16 standard broadcast stations, 
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6 Class I stations (three Class I-A and three Class I-B), two Class II 
stations operating unlimited time, six Class III-A stations, and two 
Class II stations operating limited time, are authorized in that city. He 
According to the same census, New York State has a population of 
14, 830, 192, and an area of 49,576 square miles. The "Middle Atlantic 
States" area, as defined by the U. S. Census (New York, New Jersey 
and Pennsylvania), has a 1950 population of 30, 163, 533, and an area 
of 102, 745 square miles. Within New York and the Middle Atlantic 
States are the following number of stations: 

Number of Stations 


ClassI Class I, I, IV(reg.) Class IV Daytime 


unlimited time local or limited Total 


Middle Atlantic 12 80 80 86 258 
New York State 9 34 35 26 104 


Y Share-time stations are counted throughout the findings of fact as 
one station. 
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114. As shown in the above engineering findings, under three 


modes of operation herein the primary service area of WABC nighttime 
would be different from that which this station would serve if operat ing 
non-directionally without interference from KOB. The primary service 
areas which it would have under these modes are as follows: (1) with 
KOB operating non-directionally with 25 kw, WABC would be limited to 
its 1.36 mv/m contour; (2) with KOB operating non-directionally with 
50 kw, WABC would be limited to its 1.92 mv/m contour; and (3) with 
KOB operating on 770 kc as a Class I-B station on a "mutual protection" 
basis with WABC, WABC would not suffer objectionable interference 
but it would be required to directionalize its nighttime operation, re- 
sulting in a gain of some primary service area but a loss of a greater 
area, The number of stations providing primary nighttime service to 
the "differential areas" resulting from these three modes of operation, 
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as compared to the non-directional interference-free operation of Sta- 
tion WABC and to the area within the 0.5 mv/m contour which WABC 
would have operating directionally under the "mutual protection" mode, 
are shown as follows: 


Number of Stations 
Area ClassI Class I, Il, IV Total 


Between present 
0.5 mv/m and 
1.36 mv/m 45 55 


Between present 
0.5 mv/m and 
1.92 mv/m 


Between present 

0.5 mv/m and 

directional 0.5 

mv/m 10 27 37 


Within directional 0.5 
mv/m 10 51 61 


The third total area referred to above -- between the present and the 
directional 0.5 mv/m groundwave contours -- consist of areas which 
would be lost under directional operation, in western New York, New 
Jersey, Pennsylvania and Delaware, and smaller areas which would 
be gained under directional operation, in Connecticut and eastern New 
York. Of the 37 stations providing service to the areas between these 
contours, the number serving the "gain" areas is smaller than the 
number serving the "loss" areas. 

115. Of the areas between the present 0.5 mv/m and the 1. 36 
mv/m and between the 0.5 mv/m and the 1.92 mv/m groundwave con- 
tours, at least 75% of each is served nighttime by one or more other 
New York City stations, notably Class I stations WOR, WRCA and 
WCBS. All of the "loss" area which would lose primary service from 
WABC if that station directionalizes its operation, and a substantial 
portion of the "gain'' area which would be gained under such directional 
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operation, is also served nighttime by other New York City stations. 
No other nighttime service from a New York City station is available 
to certain areas between the 0.5 mv/m and 1. 36 mv/m contours, be- 
tween the 0.5 mv/m and 1.92 mv/m contours, and within the "gain" 
areas mentioned, which lie in Connecticut and on Long Island, the Long 
Island areas being very small. These areas receive primary nighttime 
service from Station WTIC, Hartford, which is located closer to the 
Connecticut area than is WABC, and is about equidistant from the Long 
Island areas but separated from them by water and located in another 
state. ae 

116. As noted in the above findings, if KOB should operate on 
770 ke non-directionally nighttime, with either 50 kw or 25 kw power, 
WABC would have no interference-free secondary service. If KOB 
should operate on 770 ke as a Class I-B station and WABC should oper- 
ate directionally, the latter would render such service, but to a con- 
siderably smaller area and population. The number of stations pro- 
viding primary service nighttime within (1) the entire WABC secondary- 
service area, (2) the "differential area" between the present and di- 
rectional 0.5 mv/m 50% contours, and (3) within the "directional" 0.5 
mv/m 50% contour, is shown as follows: 


Number of Stations 
Area Class I Class I, Il, Iv(reg.) Class IV(local) Total 


Within present 
0.5 mv/m 50% 31 254 309 594 


Between present 

0.5 mv/m 50% 

and directional 

0.5 mv/m 25 136 182 343 


Within directional 
0.5 mv/m 50% 14 121 129 264 


8 


: As mentioned in the engineering findings, an area of two square 
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miles on Long Island, lying between the 0.5 mv/m and 1. 36 mv/m 
groundwave contours, receives no primary service nighttime. 
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117. Network affiliation: Of the stations rendering primary 


service nighttime to the primary service areas which WABC would lose 
or gain under various modes of operation, the following numbers are 
ABC affilates:°- 

Area_ Class II, Ml, IV (regional) Class Iv(local) Total 


Between present 
0.5 mv/m and 82 
1.36 mv/m 6 10 


Between present 
0.5 mv/m and 
1.92 mv/m 
"Loss" area 


(Within present 0.5 
mv/m, outside di- 
rectional 0.5 mv/m) 
"Gain" area 


(Outside present 0.5 
mv/m, within di- 
rectional 0.5 mv/m) 2 - 2 


No more than 25% of any of the areas listed in the table receives such 
service. A large number of stations affiliated with ABC, including a 
Class I station (WLS, Chicago), provide primary nighttime service 
within the area between the present WABC 0.5 mv/m 50% contour and 
its directional 0.5 mv/m 50% contour. No more than 20% of the area 
between the directional 0.5 mv/m and present 0.5 mv/m 50% contour 
receives such service. To most of the eastern United States, including 
all of the WABC primary service area under any mode of operation, 
only one station, WLS, Chicago, provides secondary service from an 
ABC -affiliated station. This station renders secondary service through- 
out the area here involved except to that portion of New England lying 
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east of a line running approximately north and south slightly east of 
Bridgeport, Connecticut. East of that line, WABC renders some pri- 
mary service nighttime; in this area WABC would lose part of its night- 
time primary service area should KOB operate on 770 ke with 50 or 25 
kw non-directionally but would gain some primary. service area if KOB 
should operate on 770 kc as a Class I-B station. Operating direction- 
ally, WABC would continue to provide secondary service to all of this 
New England area under that mode of operation. In the northwestern 
portion of the present WABC secondary service area, secondary serv- 
ice is provided by ABC -affiliated Station KXEL, Waterloo, Iowa. How- 
ever, to the great bulk of the present WABC secondary service area, 
and to most of the area which would be lost to WABC if it is required 
to directionalize its operation, WLS provides the only secondary service 
from an ABC affiliate. 


St No Class I stations in these areas are affiliated with ABC. 


82 One of the above stations is also affiliated with MBS. 
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D. The WBZ and "Northeastern States" (New England) area. 

118. According to the 1950 U. S. Census, the city of Boston 
has a population of 801, 444 and the Boston urbanized area a population 
of 2, 233, 448. A total of 9 stations, consisting of WBZ, a Class I sta- 
tion, 6 Class II and III unlimited-time stations, and two daytime-only 
stations, are assigned to Boston. The state of Massachusetts has a 
1950 Census population of 4, 690, 514 and an area of 8, 257 square miles. 
The six-state New England area has a 1950 Census population of 9, 314, 453, 


and an area of 66, 608 square miles. ee The number of stations assigned 


to Massachusetts and to the New England area is as follows: 
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Number of Stations 


ClassI Class II, II,IV(reg.) ClassIV Daytime Total 
Unlimited (local) or L-T 


Massachusetts 1 18 16 17 52 
New England 284 39 46 41 128 
119. Under one mode of operation herein, namely WBZ and KOB 
operating together on 1030 kc affording each other mutual protection, 
the former would have a daytime primary service area different from 
its present primary service area. To a substantial portion of the 
area which would be lost under this mode, as compared with its pres- 
ent operation, and to a substantial portion of the smaller area which 
would be gained, as compared with its present operation, WBZ repre- 
sents the only service from a Boston station. All of that portion of 
the differential area which lies in Massachusetts receives primary 
service from at least one other station located in Massachusetts. All 
of that portion of the differential area which receives primary service 
also receives at least one such service either from another Boston 
station or from a station located closer to the area served than Bos- 
ton. A total of 59 stations, other than WBZ, including three Class I 
stations (WTIC, Hartford, and WCBS, and WRCA, New York City), 


provide primary daytime service within the differential area. 


ee The Northeastern States (or New England) area, as defined by 
the 1950 U. S. Census, consists of the states of Maine, Vermont, New 
Hampshire, Massachusetts, Connecticut and Rhode Island. 


84 Both of the above stations are classified as 1-B stations. 
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120. Operating on 1030 ke non-directionally with 10 kw power 
or with 50 kw power, KOB would limit the primary nighttime service 
area of WBZ to that station's 0.77 or 1.72 mv/m contour, respectively. 


To nearly all of the areas between the 0.5 mv/m and the 0.77 mv/m, 
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and between the 0.5 mv/m and 1.72 mv/m, groundwave contours, WBZ 
provides the only nighttime primary service from a Boston station. 
However, all of those portions of these areas which receive nighttime 
primary service, also receive at least one such service either from 
another Boston station or from a station located as close or closer 
than Boston to the area served. To portions of each of these differen- 
tial areas which lie in Massachusetts and receive primary nighttime 
service from Station WTIC, WBZ provides the only primary nighttime 
service from a station in Massachusetts. A total of 16 stations, in- 
cluding three Class|I stations, provide primary service nighttime with- 
in the area between the 0.5 mv/m and the 0.77 mv/m contours. A total 
of 30 stations, including three Class I stations, provide primary night- 
time service to the area between the 0.5 mv/m and the 1.72 mv/m 
groundwave contours. 

121. The same description would apply in general to those "'dif- 
ferential areas" between the present operation and the other modes of 
operation, namely, WBZ, operating directionally so as to afford mutual 
protection to KOB as a Class I-B station, and operating under "Case II" 
and "Case III", radiating 50 kw toward Albuquerque. To nearly all of 
these areas WBZ provides the only nighttime primary service from a 
Boston station. However, the portions of these areas to which other 
primary service is available receive such service from stations located 
no farther from the area served than WBZ. To areas in Massachusetts 
which would be lost under these modes of operation, as compared with 


the present operation, and which receive primary nighttime service 
from Station WTIC, Hartford, WBZ provides the only service from a 
Massachusetts station. Portions of the "differential area" between the 


present 0.5 mv/m groundwave contour and the 0.5 mv/m contour, 
which WBZ would have if operating so as to protect KOB as a Class I-B 
station are served at night by 24 other stations. This consists of an 
area which would be lost, as compared with the present operation, and 
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a smaller area which would be gained as compared with the present 
operation. More of the 24 stations serve the "loss" area than the "gain" 
area. The "differential area" between the present operation and the 
"Case II" operation likewise includes both "loss" and "gain" areas, in 
this case the "gain" area being slightly larger. Substantial portions 

of this differential area receive no primary service nighttime from 
other stations; a total of about 15 stations render primary service 
nighttime within the area. Secondary service in portions of the various 
differential areas mentioned herein is provided by between fourteen and 


twenty-three stations, fourteen of which serve all of such areas. 
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122. Under some of the modes of operation discussed herein, 
WBZ would have secondary service areas different from the area within 


its present 0.5 mv/m 50% skywave contour. 85 The numbers of stations 


which render primary service nighttime within the various areas are 


shown as follows: 
Number of stations 


Area ClassI Class 0,M,IV Class Iv 


(regional) “(Iocal) 


Within present 
0.5 mv/m 50% 31 266 302 


Between present 

0.5 mv/m 50% 

and interference 
-free (KOB 10 kw 
ND) 20 


Between present 
0.5 mv/m 50% 
directional "mu- 
tual protection" 
3) 27 


Within direction- 
al "mutual pro- 
tection" 0.5 50% 13 
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123. Of 87 stations located in New England and licensed to 
operate unlimited time, only 11 operate 24 hours a day; all the rest 
are off the air between 1:15 a.m. and 5:00a.m. Of the 11 New Eng- 
land stations which operate 24 hours a day, only WBZ is a Class I 
station licensed to provide secondary service. Furthermore, WBZ is 
the only New England station which serves all of the New England area 
and substantial areas outside of New England. 


85 If KOB were to operate non-directionally at night with 50 kw, 
WBZ would have no interference-free secondary service area. 
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I. Programming (Issue 17) 
A. In General 
124, Issue 17 calls for a determination of the nature and char- 
acter of the program services now being rendered by Stations KOB, 
WABC, WBZ, and KXA. The Hearing Examiner directed all of these 
parties to submit evidence concerning their respective program ser- 


vices during the 1955 composite week as specified by the Commission, 86 


but granted them all permission to make an additional program showing 
if they considered such evidence not representative of their services. 
KOB and WAEC restricted their respective showings to analyses by 
type and source of the programs broadcast by those stations during 
the 1955 composite week, plus brief descriptions of such programs, 
together with lists of educational, agricultural, discussion and other 
public service programs and announcements broadcast during each 
month of that year and lists of "program awards" received by each of 
the stations in question during the same year. WBZ, although tender- 
ing originally a much more detailed program exhibit, withdrew sub- 
stantial portions thereof, but did include therein a more detailed pro- 
gram showing than the other parties, in view of its decision not to 
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renew its network affiliation with NBC. KXA relied on the program 
showing contained in its 1956 renewal application, which was granted 
by the Commission on January 17, 1957. 


B. Program Service of Station KOB. 


125. The composite-week analyses of programs broadcast by 
KOB are 


oe The dates of the 1955 composite week are: Monday, January 17, 


1955; Tuesday, March 1, 1955; Wednesday, April 20, 1955; Thursday, 
June 9, 1955; Friday, July 29, 1955; Saturday, September 17, 1955; 
and Sunday, December 5, 1954. The sunset times at Albuquerque, 
which have been uSed in dividing the broadcast hours into daytime and 
nighttime, are, for those dates respectively 5:15 PM, 6:15 PM, 6:45 
PM, 7:15 PM, 7:15 PM, 6:15 PM and 5:00 PM. (See the table of sun- 
rise and sunset times for Albuquerque listed on page 16 [ ] above). 


[? 538] 
shown as follows: 
Type 


Entertainment 
Religious 
Agriculture, 
Educational 
News 
Discussion 
Talks 
8:00 AM 
Pounce 6:00 PM 


Network Commercial 34.6% 
Network Sustaining Te 
Recorded Commercial 39. 
Recorded Sustaining 
Wire Commercial 
Wire Sustaining 
Live Commercial 
Live Sustaining 
Total Commercial 
Total Sustaining 


Total: 


» DO 


Aaa»n PhO Otw-I 
PO br I om fo eR 
DED UIO O OO to do -J 


| 
rs 


g 


[7358] 


Total Broadcast Hours: 70 35 


Spot Announcements: 
No. of commercial 

announcements 502 106° 722 
No. of non-commer- 

cial announcements 65 34 20 119 

126. During the 1955 composite week, Station KOB broadcast 

129 1/2 hours. Of these, 88 hours were during periods when daytime 
operating conditions would prevail, as described above in the engineer- 


ing findings (i.e., between sunrise New York or Boston and sunset 


Albuquerque)”. The remaining 41 1/2 hours were broadcast during 


the period when nighttime conditions would prevail. During this week 
KOB signed on daily except Sunday at 5:30 AM (M.S.T.), and on Sun- 
day at 7:00 AM; sign-off time was at 12:00 midnight on four days of 
the composite week and at 12:30 AM on three days. 


eT Although the percentage breakdown given above for the various 
classes of programs shows that no programs classified as ''Educational" 
were broadcast by KOB during the 1955 composite week, this fact should 
not be accepted as being indicative that the station did not, during 1955, 
carry any "Educational" programs, as during the first ten months of 
that year, KOB devoted not less than 18 1/2 hours to the broadcasting 
of an educational live sustaining program presented by Dr. Wellck of 
the University of New Mexico. 


ae None of the broadcast hours occurred earlier than the hour of 
sunrise New York; therefore all of KOB's early-morning programming 
took place under daytime conditions. 
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127. KOB is an affiliate of the National Broadcasting Company 
(NBC). During both day and night portions of the composite week re- 
ferred to above, the station devoted slightly more than one-third of 
its broadcast hours to network programs -- 31 hours ten minutes day- 
time and 15 hours 20 minutes at night. The great bulk of the daytime 
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network programming was entertainment, including serveral quiz pro- 
grams in the morning, Monday through Friday, eight dramatic pro- 
grams (soap operas) in the afternoon on those days, and one hour 55 
minutes in the early evening on those days (between 6:00 p.m. and 
nighttime hours) devoted to various popular music, western, and mys- 
tery programs. On Saturday, KOB broadcast NBC's "Monitor" program 
from 1:00 PM to 7:00 PM, with brief interruptions. This program con- 
sists of interviews with famous personalities, news, sports, weather 
reports and comedy, ranging widely over the world. On Sunday after- 
noon, KOB broadcast NBC's "weekend" show for one hour 45 minutes. 
This program consists of personality interviews, music, book reviews, 
and other matters of general interest. Another half-hour network var- 
iety show was also broadcast on Sunday afternoon. As to other types 
of network programming, KOB broadcast during daytime hours a one- 
half hour discussion program ("American Forum of the Air") on Sunday 
afternoon; 25 minutes of programming classified as "Talk" (the Mary 
Margaret McBride program, 5 minutes on weekday mornings, a wo- 
men's program including interviews with celebrities, news and house- 


hold hints); 2 hours of news and commentary, including a 15-minute 


roundup of world news on weekdays at 5:30 pms a 15-minute commen- 


tary at 5:30 PM Saturday, 15 minutes of news and comment on two 
weekday afternoons, and one other Sunday morning newscast; one half- 
hour agricultural program ("National Farm and Home Hour") on Sat- 
urday at noon; and 2 hours 15 minutes of religious programming, 
including a ten-minute program on three weekday mornings (Norman 
Vincent Peale) and four programs involving the Catholic, Protestant 
and Jewish faiths, on Sunday morning. 

128. During nighttime hours, as here defined, KOB broadcast 
13 1/2 hours of network entertainment programs -- comedies, drama, 
popular music programs, the musical program "The Telephone Hour" 
(one-half hour), Lux Radio Theatre (one hour), and 45 minutes of the 
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above-mentioned ''Monitor” program. There was one 25-minute net- 
work discussion program entitled "Meet the Press". A total of 35 
minutes were devoted to three network programs classified as "Talk" 
(a discussion about land by an NBC commentator, a broadcast of the 
Peabody award ceremonies, andatravel program). A total of 50 


minutes were devoted to network news, including national and inter- 


national news and one commentary. Of the total of 46 1/2 hours of 


network programming broadcast daytime and nighttime during the 


Re The above finding does not include a similar 15-minute news 
roundup broadcast on Monday at 5:30 PM, as on that date it would 
fall within nighttime hours as defined herein. 
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week, 31 1/2 hours were commercial and 15 hours (including the 
above-mentioned discussion program and all of the Sunday religious 
programs) were sustaining. 

129. Inthe 1955 composite week, during daytime hours as de- 
fined herein, KOB broadcast 56 hours and 55 minutes of local (non- 
network) programming. Of this total 36 hours and 35 minutes were 
entertainment, 34 hours of which were classified as "recorded". The 
recorded entertainment programs, and the number of broadcast hours 
devoted thereto during the said week, are shown as follows: (1) an 
early morning recorded popular music program Monday through Sat- 
urday (2 hours); (2) a disc-jockey program from 6:30 AM to 9:00 AM, 
Monday through Friday, and 6:30 AM to 9:30 AM on Saturday, with 
interruptions, featuring recorded popular music, plus news, weather 
reports, public service announcements, and interviews in connection 
with community problems and drives (12 hours 45 minutes); (3) a mid- 
morning show, Monday through Saturday, featuring records, piano 
and vocal music, news and weather information, with a studio audience 
(7 hours 30 minutes); (4) a mid-afternoon show, Monday through Friday, 
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in Spanish, for the station's Spanish-speaking audience, featuring 
records, poetry, news, and information and group announcements for 
the Spanish-speaking population (4 hours); (5) a late-afternoon western- 
music program, Monday through Friday, (2 hours 40 minutes); (6) 
various other programs - popular and other music, mysteries, etc., 
totalling 5 hours and 15 minutes. There were two daytime live enter- 
tainment programs broadcast - a noontime 25-minute western-music 
program, Monday through Friday, and a Saturday-morning amateur 
western-music show (totalling 2 hours 35 minutes). 

130. During the daytime portion of the 1955 composite week, 
KOB broadcast 8 hours and 25 minutes of local news and weather re- 
ports, most of which were classified as "wire". The broadcast week 
included, daily except Sunday, several early-morning news programs, 
most of which also included New Mexico and Albuquerque weather in- 
formation, and news programs near noon and late afternoon, usually 
shortly before 6:00 PM. Most of these programs featured local, re- 
gional, national and international news. Tuesday through Friday, 
there was a five-minute program of New Mexico news just before 6:00 
po. °% 
afternoon. Other news programs were broadcast on Saturday afternoon 


On four weekdays, a newscast in Spanish was broadcast in the 


ie The above finding does not include a similar news program broad- 
cast on Monday at the same time, as on that date it would fall within 
nighttime hours as defined herein. 
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and Sunday mid-morning. Five minute weather programs, including 
forecasts for a wide area covering eight states, from west Texas to 
Utah, were broadcast Tuesday through Saturday at or near 12:30 PM, 
seu g through Friday at 5:25 PM, and twice early Saturday morn- 


ing. 
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131. During the daytime portion of the 1955 composite week, 
KOB's non-network programming of other types consisted of the fol- 
lowing: Agriculture: 1 hour 35 minutes, all in the early morning, 
including a 15-minute recorded Farm and Home Show, daily except 
Sunday, produced by the New Mexico A & M College and containing 
news and information for farmers and ranchers; livestock, grain, 
cotton and wool market quotations from the markets of the nation; 
and interviews with agricultural experts. The other agricultural pro- 
gram was a 5-minute live program of Amarillo market quotations, 
broadcast once, on Monday. Religion: 11 hours 15 minutes, including 
two daily (except Sunday) recorded programs, one in the early-morn- 
ing (15-minutes) and another for a half-hour beginning at 11:30 a.m., 
or at noon; a 15-minute live program of religious news on Saturday 
morning; and seven programs on Sunday, one of which was live (a 
one-hour Protestant church service) and the rest were recorded. The 
daily programs were non-sectarian and included religious messages and 
hymns; the Sunday programs included material furnished by certain 
religious denominations and were varied in character. All but one 
hour of this programming was commercial. Talk: one hour 10 min- 
utes; including a sports program (classified as "wire"'), Wednesday 


through Friday, at 6:15 PM;?2 and two other 5-minute programs, 


consisting of gardening information and accounts of events during the 
early days of New Mexico. Of the total of 56 hours and 55 minutes 
devoted to local (non-network) programming during daytime hours, 


48 hours and 40 minutes were commercial. 


90 The above finding does not include a similar weather forecast 
broadcast on Monday, (January 17) at the same time, as on that date 
it would fall within nighttime hours. 


91 The above finding does not include similar programs broadcast 
at the same time on Monday and Tuesday, as these periods on those 
particular dates came within nighttime hours. 
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132. KOB's nighttime local programming during the 1955 com- 
posite week, which totalled 26 hours 10 minutes, consisted largely of 
recorded entertainment programs, totalling 19 hours 5 minutes. These 
consisted of (1) a show usually from 10:00 PM to midnight, daily, con- 
sisting of popular musical hits; (2) a show usually one-half hour in 
length daily except Sunday, consisting of western music; (3) other mu- 
sical programs, most of them popular in character, at various times 
during the week. There were three hours of "talk" programs - a 
college football game broadcast on Saturday evening (2 1/2 hours) and 
two of the 6:15 sports programs mentioned above. (See Footnote 91, 


supra). Two hours 30 minutes were devoted to religious programs - 


a half-hour recorded program, broadcast from midnight to 12:30 A. M. 
on three weekday evenings, similar to the daily daytime programs de- 
scribed above, anda one-hour recorded "Old Fashioned Revival Hour" 
on Sunday evening. A total of one hour 35 minutes was devoted to news- 
casts - the early evening programs described above when they occurred 
after sunset, and a 15-minute live newscast, broadcast at 9:15 p.m., 
Monday through Friday, featuring local, regional, national and inter- 
national news. Of the total nighttime programming, 23 hours 10 min- 
utes were commercial. 

133. In addition to the regularly scheduled entertainment and dis- 
cussion type programs furnished by NBC, during 1955, KOB carried 
many special programs furnished by that network (such as talks by the 
President of the United States and certain members of his Cabinet, by 
Ex-Presidents Hoover and Truman, Senator Knowland, Claire Booth 
Luce and Adlai Stevenson) and locally originated programs, including 
drives for charity (such as American Red Cross, March of Dimes, 
Mother's March on Polio, Heart Fund, Easter Seal Program, American 
Cancer Society and United Fund); interviews with celebrities and govern- 
ment officials, both State and National; and programs on behalf of the 
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New Mexico State Government, Tourist Bureau, The Governor's Traf- 
fic Safety Committee and Flood Control Panel. During 1955 KOB 
broadcast each month announcements for from 32 to 46 different edu- 


cational, charitable, agricultural, civic and governmental institutions 


and organizations. Among the programs broadcast by KOB during 
1955, other than those furnished by NBC, are the following: 


a. 


The New Mexico Farm and Home Show was broadcast each 
weekday, except during September, for one-quarter hour. 

It was presented by the New Mexico Agricultural and Mechan- 
ical College upon a recorded basis; and it consisted of mate- 
rial obtained from the College Extension Division concerning 
developments of interest to farmers and stockmen of the 
area, including agricultural news, live stock, grain, cotton 
and wool market quotations; and interviews with agricultural 
experts were also presented. 

The Jonny G. Show, a recorded sustaining program, was 
broadcast for approximately 2 hours each weekday morning, 
except on Saturdays, when it was carried for 2 1/2 hours. 

It was a disc-jockey type of show with music, news, time 
signals, weather information and local public service an- 
nouncements. 


[7363] 
The Weather Story was broadcast for 5 minutes each weekday 
and consisted of official weather information and regional 
forecasts for Oklahoma, Kansas, Colorado, Utah, Nevada, 
Arizona, West Texas and New Mexico. 
Tom Doyle News arid New Mexico News were broadcast 


several times daily; consisting of news roundups of local, 


state, regional, national and international news. 
Religion in the News was broadcast each Saturday by a local 
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pastor covering religious happenings throughout the world. 
St. Paul's Lutheran Church Service was broadcast every 
other Sunday for one hour directly from the church, with the 
services from the First Methodist Church, Albuquerque, 
broadcast on alternate Sundays. 
Tierro Del Encanto was broadcast five days each week in 
Spanish, and it consisted of music, weather, news and in- 
formation of interest to the Spanish population. 
Dick Bills' Junior Jamboree was broadcast each Saturday 
and amateur western talent was presented on the show. 
Dick Bills and the Sandia Mountain Boys was broadcast for 
25 minutes on Mondays through Fridays and live western 
musical entertainment directed to KOB's rural audience was 
presented. 

134. The National Broadcasting Company received 37 awards 
for about 21 network programs broadcast by KOB in 1955 during the 
composite week. 

C. Program Service of Station WABC. 

135. The log analyses, by type and source, of the programs 
broadcast by Station WABC during the composite week specified by the 
Commission for the year 1955, are shown as follows: 

Type_ Total 


Entertainment 71. 
Religious ‘ 
Agricultural 

Educational 

News 

Discussion 

Talks 
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Source’ 8:00 AM 6:00 PM 
6:00 PM 11:00 PM 


Network Commercial 23. 
Network Sustaining 26. 
Recorded Commercial 21. 
Recorded Sustaining 5. 
Wire Commercial | 
Wire Sustaining 1. 
Live Commercial 
Live Sustaining 


ae 
ae 
ae 


> 


no 
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— POR OF 00 FF 
AF Of DE oo 
— 


Total Commercial | 
Total Sustaining 


Total: 
Total Broadcast Hours 70 


Spot Announcements 
No. of commercial 
announcements: | 157 100 
No. of non-com- 
mercial announce- 
ments: 


> 
se 
n-l 
an) 
se 


93 49 60 202 


ee The classification by source of these programs was the subject of 


contention at the hearing. ABC submitted a program exhibit (2A) in 
which some programs utilizing recorded music on disc jockey shows, 
involving expensive live talent, were classified as "live". At the re- 
quest of the other parties, however, ABC prepared and presented 
another exhibit (2B) in which the percentage analysis is based upon the 
classification of all shows as "recorded" in which any records are 
played. The above tabulation is based upon ABC Exhibit 2B which ad- 
heres strictly to the Commission's definition of recorded programs. 
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136. Since the daytime service of WABC would be the same under 
any mode of operation involved herein, it is unnecessary to consider 
the daytime programming of that station. The 1955 composite-week 
programming of WABC covered herein is that portion of its evening, 
nighttime and early morning programming which occurred after sunset 


at Albuquerque and before sunrise at New York. re For the dates of the 


sig [7365] 

1955 week mentioned above, the times of sunset Albuquerque, converted 
into Eastern Standard Time, would be as follows: Monday, 7:15 PM; 
Tuesday, 8:15 PM; Wednesday, 8:45 PM; Thursday, 9:15 PM; Friday, 
9:15 PM; Saturday, 8:15 PM; Sunday, 7:00 PM. The times of sunrise 
New York for the same dates (E.S.T.) would be: Monday, 7:15 AM; 
Tuesday, 6:15 AM; Wednesday, 5:15 AM; Thursday, 4:30 AM; Friday, 
4:30 AM; Saturday, 5:30 AM; Sunday, 7:15 AM. Between these hours, 
during the 1955 composite week WABC operated 45 hours and 35 min- 
utes. ve On Sunday, it signed on at 7:58 AM and operated all night. 
On Monday it signed on at 6:00 AM and operated all night. On Tuesday, 
Wednesday, Thursday, Friday and Saturday it signed on at 5:43 AM; it 
signed off at midnight Tuesday night, 3:00 AM Thursday morning, and 
1:00 AM on Friday, Saturday and Sunday morning. 

137 . Of the total of 45 hours and 35 minutes, WABC devoted 
16 1/2 hours to network programs from the American Broadcasting 
Company (ABC) network. Of this time, 10 hours and 40 minutes were 
devoted to entertainment programs. A number of these programs con- 
sisted of popular music - broadcasts by well-known orchestras, a 


disc-jockey panel, and similar programs. On Monday evening there 


were three somewhat different musical programs - the "Voice of Fire- 
stone" (1/2 hour), a classical and semi-classical musical program, 
"Metropolitan Auditions of the Air", featuring a symphony orchestra 
and singers trying out for opera jobs, and "Music Around the World", 
featuring traditional music and artists of a different country each week 
(presented in cooperation with BBC). These programs totalled one 
hour 20 minutes. On Sunday, Monday, Tuesday and Wednesday, WABC 
devoted a total of 2 hours 35 minutes to two variety shows, featuring 
muSic, chatter, and comedy. The great bulk of these programs were 
sustaining. In other categories, WABC presented, during nighttime 
hours of the composite weeks, 3 hours 25 minutes of news programs, 

_ including five commentators on Sunday evening (Quincy Howe, George 
Sokolsky, Walter Winchell, 
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93 The analysis here assumes Eastern Standard Time. The ABC 
exhibit does not indicate whether the times listed therein for the 
days falling in the summer months are standard time or daylight- 
saving time. The effect of daylight-saving time-which would be to 
reduce the portion of the programs falling during nighttime hours as 
defined herein - will be mentioned briefly below. 


ae The figure of 45 hours and 35 minutes is obtained from ABC Ex- 
hibit 2B, the composite-week analysis, by taking the number of hours 
shown therein as operated during "all other" hours -- i.e., between 
11:00 PM and 8:00 AM -, which is 38 1/4, subtracting therefrom the 
number of hours broadcast between sunrise New York and 8:00 AM, as 
shown by ABC Exhibit 2, which is 11 hours and 40 minutes, and adding 
thereto the number of hours broadcast between sunset Albuquerque and 
11:00 PM, which is 19. 


[7366] 

Paul Harvey and Elmer Davis), a 15-minute news analysis at 10:00 
PM Monday through Friday, and other programs. These programs 
featured national and international news and analyses thereof. "Talk" 
programs occupied one hour and 30 minutes; these included two late- 
evening sports programs, a 15-minute program dealing with hunting 
and fishing information; a half-hour program of recorded highlights 
from a Congressional hearing on the release of an immigration offi- 
cial (a special event), and a 15-minute talk by Anthony Eden (likewise 
a special event). There was one network religious program on Sunday, 
entitled "Revival Time” (30 minutes, commercial). Ten-minute pro- 
grams, totalling 30 minutes, (occurring on three weekday evenings), 
entitled "How to Fix It", in which experts discussed problems of home 
repairs, were classified by ABC as "discussion". These were the 
only discussion programs appearing in the composite week. Of the 
16 1/2 hours of network programming, 3 hours and 20 minutes were 
commercial and the remainder were sustaining. 

138. WABC devoted 28 hours and 43 minutes to local (non-net- 
work) programming during tle nighttime hours of the 1955 composite 
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week. Six hours and twenty-five minutes of this time were sustaining 
and the remainder was commercial. Of the total time used for local 
programming 19 hours and 58 minutes were devoted to entertainment, 
most of which should be classified as recorded. ay The great bulk of 
these hours were taken up by late-evening and all-night disc-jockey 
shows, featuring recorded music and chatter, and, during the all-night 
programs, periodic news broadcasts and occasional guest interviews. 
Forty-five minutes during the early-morning portion of the nighttime 
hours (which occurred on Monday and Tuesday of the composite week) 
were devoted to similar programs, one of which also included some 
live music. Two half-hour evening periods were devoted to two mys- 
tery programs. One 15-minute program, entitled "Critics Choice", 
was a discussion dealing with the show-business and entertainment 
world. 

139. A total of 5 hours and 30 minutes was devoted to news and 
weather programs, including numerous 5-minute newscasts scattered 
throughout every evening mostly dealing with national and international 
news and the national weather picture, two 15-minute programs of 
comment by a WABC commentator, anda 15 or 30 minute 11:00 pro- 
gram weekday evenings including a roundup of national, international 
and local news, sports, and New York area weather. Ten minutes at 
7:00 AM (on Monday) was devoted to a similar program, followed by a 
5-minute weather report on Eastern seaboard conditions, including a 
forecast of weather from Block Island to Cape Hatteras. Five 5-min- 


ute newscasts on Saturday evening 


ee See Footnote 92, supra. 
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involved feature stories presented in conjunction with ''Time Maga- 


zine". 
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140. Local programs in other categories during nighttime hours 
of the 1955 composite week included the following: Religion, one 30- 
minute recorded commercial broadcast, by Billy Graham; Discussion, 
45 minutes devoted to two live programs called "Spotlight New York", 
concerning controversial issues: Talk, one hour 15 minutes devoted 
to programs concerning travel (a 15-minute commercial recorded pro- 


gram about Turkey, with occasional guests) and one hour devoted to 


two live commercial programs about sports; Agriculture, 45 minutes 


at 6:00 AM on two mornings (Monday and Tuesday) devoted to two pro- 
grams dealing with farm news and market reports (both programs clas- 
Sified as "wire"). ue 

141. The foregoing analysis of WABC's programming has been 
based on the assumption that Eastern Standard Time was involved 
throughout the entire composite week. If the WABC program showing 
was prepared on the basis of Daylight Saving Time in the summer 
months (i.e., so that the standard time of any particular program is 
one hour earlier than that shown in its exhibit), three hours less of 
WAEC evening programming would occur during nighttime hours, since 
sunset Albuquerque would be an hour later. This would affect the pro- 
grams for Thursday, Friday and Saturday of the composite week. The 
time involved was devoted to network musical programs (2 hours), news 
broadcasts (30 minutes) and news commentary (30 minutes). On the 
other hand, on Saturday of the composite week, an additional 45 minutes 
of the station's early-morning programming would fall during nighttime 
hours, i.e., before sunrise New York. This time was devoted to en- 
tertainment (35 minutes) and news (10 minutes). On Thursday and Fri- 
day mornings sunrise New York would still occur before sign-on time). 


oP WABC broadcast 30 minutes of farm news during 1955 from Janu- 
ary through May. It broadcast none during June, July, or August; be- 
ginning in September through December it broadcast a similar program 
for 10 minutes per day. If these programs were broadcast at the same 
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time as in the composite week, part or all of them warld fall during 
nighttime hours in November, December, January, February and 
March, when sunrise New York occurs after 6:00 AM. 
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142. Throughout 1955 WABC broadcast a large number of pro- 
grams of a public service character. During five months of that year 
WABC broadcast one each week afternoon performances of the Metro- 
politan Opera Company. Educational programs broadcast by WABC 
during 1955 included a program entitled "Negro College Choir", which 
was presented once each week throughout most of the year and frequent 
broadcasts of programs of the Pan-American Union. On several occa- 
sions other programs classified as educational were also broadcast. 
President Eisenhower's new conferences were broadcast weekly as 
network sustaining programs. A number of both regular and special 
programs classified as "Talk" and "Discussion" were broadcast by 
WABC during 1955, which included the following: "America's Town 
Meeting”; talks or speeches by President Eisenhower, Vice President 
Nixon, members of the President's cabinet, United States Senators 
and other famous or prominent leaders, officials and personages; and 
a number of celebrated special events, such as Governor Harriman's 
Inauguration, Opening of Congress, Sugar Bowl Football Game, Atomic 
Bomb Test, and Football Game of the Week. 

143. During 1955 Station WABC broadcast public service an- 


nouncements to the extent shown in the following tabulation: 


Month No. of Announcements No. of Organizations 


January 213 
February 119 
March 65 
April 65 
May 74 
June 62 
July 39 
August 52 
September 91 
October 100 
November 12 
December 103 
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144. About 29 merit awards were received by approximately 
16 programs, or by'talent appearing thereon, which were broadcast 
by WABC during 1955. All but three of the said programs were of 


network origination. 


D. Program Service of Station WBZ. 


145. The analyses, by type and source, of the programs broad- 
cast by Station WBZ during the 1955 composite week are shown as 


follows: 
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Type 8:00 AM ~—- 6:00 PM 
6:00 PM 11:00 PM 


Entertainment 70.7% 
Religious 7.1% 
Agricultural 1.0% 
News 8. 6% 
Talks 12. 6% 
Miscellaneous 


Total 
Total Hours 


No. of Spot Announce- 

ments (SA) 

No. Non-Commercial 

Spot Announcements 

(NCSA)*'. 65 35 


Source 


Network Commercial 30.8% 38.7% 
Network Sustaining 9.4% 28. 6% 
Recorded Commercial 41.8% 11.2% 
Recorded Sustaining 2.9% 
Wire Commercial : 4.5% 
Wire Sustaining ; 2.5% 
Live Commercial ‘ 6.7% 
Live Sustaining : 4.9% 
Total Commercial -- 

Total Sustaining -- 


Total 100% 100% 
Total Hours 70:00 35:00 


mY Not including promotional announcements for sustaining programs. 


[7370] 

146. WBZ is at present a non-network station which independ- 
ently originates all of its programs. Prior to the summer of 1956, 
that station was affiliated with the NBC network. In 1952, WBZ began 
a gradual process of increasing the broadcasting of local programs 
during hours which had been previously occupied with network pro- 
grams. By August 1955, two and one-half hours a day, which formerly 
had been occupied with network programs, were being utilized for local 
programming and on July 16, 1956, WBZ began a completely local 
(non-network) operation. Because of its change from a network to a 
non-network service during the summer of 1956, any evaluation of WBZ's 
programs prior to that change would not accurately portray the nature 
and quality of its present programming. Accordingly, the above 1955 
composite week is of little present significance and the programs 
broadcast by WBZ during that period will not therefore, be discussed 


herein. oe Westinghouse presented in evidence its program schedule 
for a week in October 1956, and the character of its present program- 


ming can best be determined from an evaluation thereof. 

147. During the October week shown, WBZ operated around the 
clock, except on Monday morning from 12:05 to 5:00 AM (E.S.T.), or 
for a broadcast week totalling 163 hours and 5 minutes. Of these hours, 
94 1/2 were broadcast during periods when daytime conditions would 
prevail, i.e., between the hour of sunrise Boston (6:00 AM E.S.T. in 
October), and sunset Albuquerque (5:30 PM M.S.T. or 7:30 PM E.S.T.). 
During daytime hours, as defined herein, periods totalling 14 hours 
and 25 minutes were devoted to the broadcasting of sustaining programs 


and all others were broadcast on a commercial basis. 
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148. During daytime hours WBZ devoted approximately 74 hours 
and 30 minutes to the broadcasting of entertainment programs, nearly 
all of which were classified as recorded and included recorded music. 
Throughout the entire week the greatest portion of the broadcast day 
between 6:00 AM and 7:00 PM was occupied by programs of this char- 
acter. The earliest entertainment program, broadcast from Monday 
through Saturday, from 6:00 to 9:30 AM, with interruptions for news 
broadcasts, also featured chatter, news and weather reports. Another 
later morning program, broadcast from Monday through Saturday, 
from 10:00 AM to 1:00 PM, and also on Sunday morning, consisted of 
a disc-jockey show featuring popular music, which included public 


service 


v9 For the same reason, no attention is paid herein to the summaries 
submitted by Westinghouse of WBZ "composite weeks" (a device used 
by Westinghouse for monthly reports from its stations) for June 1955 
to May 1956. 
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announcements. An afternoon program, broadcast daily from 1:05 to 


3:00 PM, was devoted to various types of current and past popular 
music and melodies: with discussions thereof by a staff announcer. A 
program broadcast daily from 3:05 to 7:30 PM and from 3:05 to 7:00 
PM on Sunday, consisted of a disc-jockey show featuring popular re- 
cordings and informal news and comments about recording stars. The 
schedule also included a 55-minute "Children's Hour", broadcast on 
Sunday mornings, featuring children's stories and records designed 

to introduce youngsters to classical and semi-classical music. 

149. The daytime schedule for the week in October, 1956, shows 
that WBZ devoted a total of 12 hours to news programs, most of which 
were of five minutes duration, classified as "wire", and broadcast 
hourly throughout the major portion of the day. This schedule also 
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includes 5 minute weather reports broadcast in the morning daily, ex- 
cept Sunday, and in the early evening daily at 6:00 PM, by a station 
meteorologist giving weather conditions on land and sea for the New 
England area. There was also broadcast for a period of 10 minutes 
near noon on weekdays a news analysis and at 7:00 PM daily a period 
of 5 minutes was devoted to news of Springfield, Massachusetts. This 
schedule includes 5 minutes of investment news broadcast daily, except 
Sunday, after 6:00 PM. 

150. The daytime schedule also includes religious, agricultural 
and talk programs. The religious programs consisted of a one-hour 
live church service (Protestant), broadcast on Sunday morning, and 
another live 25-minute Catholic mass program broadcast on Sunday 
evening. The agricultural programs consisted of a 55-minute Sunday 
morning farm hour (recorded) and a 10-minute dairy chat on Saturday 
at noon (also recorded). Talk programs, totalling 5 hours and 30 min- 
utes, included a daily half-hour morning women's show, in which fash- 
ions, gardening, the preparation of food and other subjects of interest 
to women were presented, daily programs on various sports, and two 
programs on Sunday in which books on travel were discussed. 

151. Of a total of 68 hours and 35 minutes devoted to programs 
broadcast during nighttime hours, as defined herein, 42 hours and 25 
minutes were used for the broadcasting of commercial programs and 
the remainder for those of a sustaining character. A total of 51 hours 
of this time was used for the broadcasting of programs of an entertain- 
ment character, of which 36 1/2 hours was devoted to a program en- 
titled "Music 'Til Dawn", consisting of classical recorded music, from 
11:30 PM nightly until 5:30 AM, on weekday mornings (except late 
Sunday night until early Monday morning) and until 6:00 AM on Sunday 


morning. ee Another program, broadcast from 


: Westinghouse in its reports to the Commission and in its internal 
station reporting uses the categories "cultural" and "informative" in 
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addition to the traditional seven classifications of types of programs. 
The "Music 'Til Dawn" show is classified by that party as "cultural" 
although by the standards used by other parties to the proceeding it 
would be classified as "entertainment". 
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7:30 to 9:00 PM, Monday through Saturday, presented a variety of 
entertainment such as a performance of ''Porgy and Bess", popular 
Singers and other features. A total of 4 hours and 30 minutes Monday 
through Saturday, was devoted to a daily early-evening program of 
light recorded music. A total of 3 1/2 hours was devoted to agricultural 
programs, consisting of the early morning ''New England Farm Hour", 
commencing at 5:00 or 5:30 AM daily, except Sunday, which included 
an almanac, farm and market news, weather reports, entertainment 
features, interviews and news of 4-H Clubs and other farm groups. A 
total of 4 hours and 45 minutes was devoted to the broadcasting of new 
programs during nighttime hours. Talk programs, totaling 3 hours and 
40 minutes, included a daily late-evening 10-minute sports program, 
a 15-minute program Monday through Friday, entitled ''Man About Town", 
consisting of interviews with stage or screen stars and other personal- 
ities of public interest, a Saturday evening 15-minute program includ- 
ing reports concerning show business, a live program, from 9:15 to 
9:30 PM on Monday, ‘entitled "New England Heritage" recorded at the 
scene of historical New England events and narrated by a commentator! 9, 
and programs on Saturday and Sunday evenings consisting of discussions 
of books on travel and vacationing. 

152. A considerable amount of the nighttime programming by 
Station WBZ was generally of a more serious character. During the 
period from 9:15 to 10:00 PM were included three discussion programs, 
namely, "First Person", in which a newsworthy figure was interviewed 
by WBZ newsmen on some subject of current interest, "Starring the 
Editors" in which four Boston editors discussed a controversial issue 
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affecting the Greater Boston area, and "Survival in the Air Age", de- 


signed to inform the public about air power. Another evening program 


consisted of a discussion by experts on problems of physical and 
mental health. 7 Discussion programs occupied a total of 1 hour 

and 45 minutes during nighttime hours. Educational programs, total- 
ing 3 hours and 25 minutes during nighttime hours, included a half-hour 
program broadcast on Tuesdays from 8:30 to 10:00 PM, entitled "Grow- 
ing Pains", in which a child psychologist interviewed children and 
juveniles respecting their problems, a 15-minute program on Wednes- 
day, consisting of a discussion of letters and literary figures of the 
past and present, a half-hour program on Thursday, consisting of 
transcribed dramatized episodes on the life of Thomas Jefferson, two 
programs on Sunday devoted to recorded classical music, and another 
program on Sunday, entitled "Let's Ask Science Park", in which vari- 
ous phases of natural science were discussed and explained by the di- 
rector of the Boston Museum of Science. The only religious program 
broadcast during nighttime hours was a half-hour recorded program 

on Sunday evening, entitled "This I Know", featuring prominant church- 


men from major Protestant denominations. 


Ave This program was classified by Westinghouse as "informative" 
but from the description thereof should apparently normally be classi- 
fied as "talk". See Footnote No. 99 supra. 


+01 The above program would apparently normally be classified as 
"discussion", but was classified by Westinghouse as “informative”. 
See Footnote No. 99 supra. 
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153. The evidence discloses that WBZ has, in the past and on 
a current basis, broadcast a number of public service and other mer- 
itorious programs which were not included in the schedule for the 
week of October, 1956. 
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154. In order to give added prominence to public events and 
activities, WBZ has incorporated in its entertainment programs fea- 
tures which it describes as "Service Jingles", scheduled regularly 
throughout the day, and "Weather Jingles", which are broadcast ap- 
proximately every half hour. "Service Jingles" broadcast during the 
summer of 1956, included a variety of subjects all of which dealt with 
recreational and tourist activities in New England, and provided traf- 
fic information to motorists. Other "Service Jingles", entitled "Town 
Crier” and "Our Town", served as community bulletin boards for 
events and activities in Boston and throughout New England. WBZ's 
entertainment programs have also included features which have served 
as a vehicle for educating the public about mental health. Westinghouse 
developed and promoted a series of ''Mental Health Jingles" sung by 
leading entertainment personalities. More than 1000 recordings of 
those jingles were distributed to Westinghouse and other radio stations 
during Mental Health Week in May, 1955, and a similar promotion took 
place for Mental Health Week in 1956. Asa result of its services for 
mental health Westinghouse received a special award from the National 
Association for Mental Health. The 1955 Safety Drive of WBZ, in 
cooperation with all local and national safety organizations, was incor- 
porated in its entertainment programs and dealt with all phases of ac- 
cident prevention. For its efforts in that drive. WBZ received the 1955 
award of the National Safety Council. Another example of using enter- 
tainment programs to aid public service organizations was the WBZ 
piano roll contest. Within only eight weeks that station received 23, 000 
piano rolls, most of which were given to orphanages, veterans hospitals 
and other institutions. 

155. WBZ broadcasts many local sustaining religious programs, 
including those entitled "Christian Science Program", "Israel's Music 
and Drama", "Park Street Church Service”, "Temple Israel", and 
"This I Know" (described above), the last of which won the National 
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Council of Churches award. Until recently WBZ supplemented its 
sustaining religious programs with other programs, evangelical in 
nature, for which time was purchased by evangelical organizations. 
Pursuant to a new Westinghouse policy, on September 30, 1956, the 
sale of time for religious programs ceased. Current religious pro- 
gramming by WBZ consists of approximately eight and one-half hours 
of religious programs a month in cooperation with the three major 
faiths, and special broadcasts devoted to holidays and holiday seasons. 

156. It is claimed by Westinghouse that agriculture is New 
England's 
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third largest industry and that more than 400, 000 people live on 103, 000 
farms. In order to serve that industry and its people, WBZ broadcasts 
such programs as "Better Gardens", "Dairy Chat", (previously men- 
tioned), "New England Farm Review", and "New England Farm Hour", 
(described above), the last of which is the station's principal vehicle 
for agricultural service, and which has been on the air since 1926. 
"New England Farm Hour", is conducted by WBZ's Farm Director 
who is an active participant in New England agricultural affairs and 
runs his own farm. 

157. Since 1923, when, in cooperation with the Massachusetts 
Department of Education, it established a plan whereby listeners could 
obtain college credits by participating in lectures given by professors 
of Greater Boston universities, WBZ has apparently had close ties 
with the educational institutions of New England. During the summer 
of 1955, WBZ, in cooperation with other Westinghouse stations, broad- 
cast a program series entitled "Classroom Crisis, " in connection with 
the President's White House Conference on Education. Participants 
in that series of programs included prominent national and New Eng- 
land educators. WBZ also broadcast daily reports and a one hour 
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documentary program in connection with the White House Conference. 
That station has also continued to broadcast reports about all national 
and regional educational conferences and meetings. In recognition of 
its recent efforts in the field of educational programming, Westing- 
house received the "School Bell Award for 1956" at the National Edu- 
cational Association meeting in July 1956. The Westinghouse stations 
were singled out as the only independently owned stations in the country 
deserving of that award. Other educational programs broadcast by 
WBZ include: "Adventures in Research", produced by Westinghouse 
Electric Corporation, which tells the story of men of science and their 
roles in the field of invention and discovery; "Foundations of Freedom", 
which details the growth of the democratic spirit and of independence 
in Massachusetts, beginning with the Mayflower Compact of 1620; "Hi- 
Fi Festival", broadcast in cooperation with the Massachusetts Depart- 
ment of Education, which presents the great classical music of the 
world; "The Man and the Moment", produced by the American Legion 
Auxiliary, which dramatizes highlights in American history; and "Ways 
of Mankind", presented in cooperation with the National Association of 
Educational Radio and Television Broadcasters, which is aimed at 
breaking down barriers of misunderstanding among men. 

158. Currently, WBZ broadcasts 194 news programs a week. 
The WBZ news staff consists of three full-time and three part-time 
newsmen and an organization of "stringers", or part-time correspondents, 
located throughout New England. The news service by WBZ has included 
on-the-spot broadcasts, on numeras occasions, of crimes, disaster, 
and other significant events. WBZ newsmen are assigned to provide 
continuous coverage of political and governmental affairs throughout 
New England. At the time of the 1956 national political conventions, 
WBZ united with other Westinghouse stations to cover those conventions, 
and gave particular attention to the activities of delegates from the New 
England area. Beginning in September, 1956, WBZ 
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began a series of programs entitled "The Campaign", which consisted 
of reports and discussions of the progress of the political campaign 
during the election year. The series was produced in cooperation with 
the League of Women Voters, and was designed to inform the public of 
the position of various candidates with regard to issues nnational and 
state campaigns. 

159. Most WBZ discussion programs are scheduled from time 
to time in order to cover events and subjects of interest to or affecting 
particularly the New England area, as well as others of national inter- 
est. Examples of such programs are "Classroom Crisis", a series 
involving discussions of educational problems, and "Polio Report", in 
which the severe 1955 polio epidemic in Massachusetts and the develop- 
ment of the Salk polio vaccine were discussed by the Commissioners of 
Public Health for Boston and Massachusetts and the Massachusetts Di- 
rector of the Division of Communicable Diseases. Other discussion 
programs broadcast by WBZ have been described above. 

160. A number of programs classified by WBZ as "talk" are 
special one-time-only features, such as an interview with Joseph 
Welch, Counsel for the Secretary of the Army during the Army-McCar- 
thy hearings, an interview with Secretary of Labor Mitchell, and the 
inaugural ceremonies for Governors of Massachusetts. Talk programs 
scheduled on a regular basis include: "All About Sports", a daily 15- 
minute summary of sports events and activities; "'BZ Fisherman", 
in which one of New England's foremost fishermen and sports writers 
tells how, when and where to fish in and near New England; "Elliott 
Norton", in which the drama critic of The Boston Post reports on the 
theatre, writers and actors; "Harvard Football", a play-by-play de- 
scription of Harvard football games; ''Marjorie Mills Hour", a home 
economics program for women, described above, originated by WBZ 
for the New England Regional Network;202 "Schoolboy Sports", in 
which the athletic activities of New England high schools and prep 
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schools are reported; and other programs which have been previously 
discussed. 

161. Programs broadcast by WBZ, which it has classified as 
either "cultural" or "informative", include the following: "Garden 
Guide", in which the problems of the amateur gardener are discussed; 
"Health if Wealth", a series of one hundred programs on all phases of 
health featuring Boston medical experts; "Responsibility - The Price 
of Freedom", which included interviews with persons in slums, jails, 
mental hospitals, street corners, and university classrooms, which 
told the story of civic actions of individual students or groups of stu- 
dents in Massachusetts high schools, 


ae According to evidence submitted by WBZ, this network consists 
of Stations WTIC, Hartford, Connecticut, WJAR, Providence, Rhode 
Island; WLBZ, Bangor, Maine; and WCSH, Portland, Maine. 
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and which resulted in WBZ winning the du Pont Award; "Summertime 


Health" which dealt primarily with those aspects of health and hygiene 
of particular importance in hot weather months; and other programs 
which have been described above. 

162. During the year 1955 WBZ broadcast a total of 71 local 
public service sustaining programs, ranging from 5 minutes to 5 hours 
and 27 minutes in length, which did not include those of network origin 
or those which have been broadcast on a regularly scheduled basis. 
Such programs included the following: addresses by the Mayor of Bos- 
ton, the Governor of Massachusetts, a United States Senator, and the 
President of Boston College; subjects such as mental health, traffic 
problems, and book reviews; reports on storms, floods, hurricanes, 
and other weather conditions; special events, such as "Governors' 
Reception", Eastern States Exposition, election coverage and the 
dedication of chapels at Brandeis University; and programs and 
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campaigns of a variety of civic, charitable and other public service 
organizations such as the Polio Panel, Red Cross Relief, Salvation 
Army and Christmas Seals. During the same year that station broad- 
cast a total of 5,107 public service announcements for various nation- 
al, regional and local civic, governmental, charitable, medical and 
Similar organizations and institutions. 

163. WBZ claims to be the outstanding New England station due 
to the fact (1) that it is the only station located in New England which 
provides primary service to the entire New England area and (2) that 
a part of its programming is designed to serve particularly the common 
needs and interests of the inhabitants of the said area. In support of 
its claim that residents of New England are united in certain common 
occupations, interests and activities, Westinghouse presented statisti- 
cal data respecting the population, industry, educational facilities, etc., 
of that area in order to portray the important role which it occupies 


in the cultural and economic life of the nation. 


164. With respect to the statistical material which was intro- 


duced into evidence, if it may be conceded, arguendo, that Westinghouse 
has demonstrated that the group of six states comprising the New Eng- 
land area has a certain population which, as a whole, plays a common 
role in the life of the nation, the fact remains that that party has not 
established that New England, as such, is a definite area, in the sense 
that, to the majority of the inhabitants in all parts thereof, the program 
service from Station WBZ, except to the extent discussed below, is of 
any greater interest or significance than service from any other station 
located in neighboring areas. For example, it cannot be found on this 
record that to the inhabitants of southern Connecticut the service of 
WBZ, as a whole, is of any greater significance or interest because 

it is a "New England" station than is the service of WABC or any other 
New York Station. 
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165. On the other hand, the evidence does establish that in its 
news service WBZ has emphasized the coverage of special events, 
disasters, and other newsworthy occurrences throughout all six states 
in the entire New England area; that it broadcasts periodic and special 
reports of weather conditions affecting the entire area; and that a cer- 
tain number of its discussion programs involve topics of peculiar in- 
terest to inhabitants of the entire New England area. In particular, 
it was shown that WBZ has originated and broadcast, on a regular basis, 
a women's program, which it has supplied to a New England regional 
network consisting of one station in Hartford, Connecticut, one in 
Providence, Rhode Island, one in Bangor, Maine, and another in Port- 
land, Maine. It appears also from the evidence that Station WBZ has 
received, over a period of approximately two years, a substantial or 
large amount of mail from listeners in all six of the New England 
states, whereas it has received mail in much smaller quantities from 
listeners in a number of other states of the nation. The record also 
reveals that persons in a number of the communities in Maine, New 
Hampshire and the northwestern part of Massachusetts, rely on the 
program service of WBZ as a means of receiving information concern- 
ing the progress and course of hurricanes, highway conditions, the 
closing of schools and the cancellation of civic and social functions due 
to storms and bad weather, as an advertising medium, and as a me- 
dium for publicising community and social activities and projects. 

To the extent shown herein, it may be concluded therefore that the 
program service of WBZ is designed to serve the particular needs 
and interests of the inhabitants of the New England area as a whole. 
However, as above stated, there is no showing that the remainder, or 
greater bulk, of the program service rendered by that station would 
be of any greater interest to the inhabitants of New England outside 

of the city of Boston and its contiguous surrounding rural area than 
would the programming of any other stations serving the New England 
states. 
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166. The evidence presented on behalf of WBZ in support of its 
claim to be the outstanding New England station was tied in to the con- 
cept of "white areas", or communities in Maine, New Hampshire, and 
northwestern Massachusetts which, the evidence discloses, receive 
their only nighttime primary service from that station and which would 
be deprived of such service under various modes of operation involving 
the possible assignment of Station KOB to the use of the frequency 1030 
ke. Some of these communities are located outside of the 1.72 mv/m 
contour of Station WBZ (to which that station would be limited if KOB 
were to operate non-directionally with 50 kw on 1030 kc) or outside of 
the 0.5 mv/m contour of WBZ if it were to operate from the Lexington 
site in order to afford KOB mutual protection as a Class 1-B station. 
However, of the numerous communities shown as dependent in certain 
respects on the existing service of Station WBZ only two, namely, 
Troy, New Hampshire, and Orange, Massachusetts, are located out- 
side of the 0.5 mv/m contour which WBZ would have if that station 
were to operate under "Case II", radiating power of 50 kw in the direc- 
tion of Albuquerque. Moreover, the loss of service to these two com- 
munities would, it may be reasonably assumed, be balanced by the fact 
that, under this latter mode of operation, Station WBZ would provide 


primary service to other communities not 
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located within its existing 0.5 mv/m contour. (As stated in the above 


engineering findings, under the "Case II" mode of operation WBZ would 
attain a net overall gain of 462 square miles in its nighttime primary 
service area). 
E. Program Service of Station KXA. 

167. The programs broadcast by Station KXA during the compos- 


ite week for 1955 are analyzed by type and source as follows: 
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Type 


Entertainment 
Religious 
Agricultural 
Educational 
News 

Talks 


Source 


Network Commercial (NC) 
Network Sustaining (NS) 
Recorded Commercial (RC) 
Recorded Sustaining (RS) 
Wire Commercial (WC) 
Wire Sustaining (WS) 

Live Commercial (LC) 
Live Sustaining (LS) 


Total Commercial 
Total Sustaining 


Complete Total 


No. of Commercial Spot 
Announcements (CSA) 
No. of Non-Commercial 
Spot Announcements 

(NCSA) 


8:00 A.M. 
6:00 P.M. 


- 15% 
62. 50 
26.50 

1.25 
7.25 
1.50 

.25 


65. 25 


34.75 


100. 00% 


473 


161 


11:00 PM 


99. 50 


89. 00% 
2.00 
. 28 
. 64 
7. 70 
. 28 


100. 00% 
All 


6:00 PM Othes 


Hours 


40. 00% 
55. 00 


5. 00 


40. 50% 
30. 50 
8.25 


20.75 - 


40. 50 40. 00 
60. 00 
100. 00% 


17 74 


15 49 


100. 00% 


Total 


- 50% 
56. 50 
32. 50 

1.00 
6.75 
1.25 
1.50 


58. 75 
41.25 


100. 00% 


564 


225 


168. Neither'a program schedule nor descriptions of the precise 


[7379] 


programs broadcast by KXA during the 1955 composite week, upon 


which the above percentages are based, were presented in evidence. 


Moreover, the number of hours of operation by that station during the 
composite week were not shown. However, it appears that since April, 
1954, KXA has been operated as a "Good Music" station. KXA claims 
that while most of its programs are classified as "Entertainment", the 
good music which it features and emphasizes in its broadcasting has 
very definite cultural and educational value, as well as religious sig- 


nificance, as evidenced by the fact that some of the programs are used 
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by the schools in Seattle for music appreciation classes. In addition, 
several talk programs are regularly broadcast by KXA each week, 
such as, a community service program, a program in cooperation 
with the Seattle Art Museum, an agricultural program in cooperation 
with the King County Extension Service, a program of world news in 
cooperation with the World Affairs Council and a fire prevention pro- 
gram in cooperation with the Seattle Fire Department. This station 
received several merit awards, principally in the field of public serv- 
ice, from 1954 through 1956. 
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Conclusions 
I. In General 
1. The primary objective of this proceeding is to determine 
what form of operation by Radio Station KOB, Albuquerque, New Mexi- 
co, would best serve the public interest as a permanent assignment 
forthat station. The issues on which the hearing has been held include 
ten possible modes of operation by KOB. Under four of these modes, 
KOB would operate on 770 kc, a frequency designated by Section 3. 25(a) 
of the Commission's Rules as a clear channel, to which only one Class 
I station (I-A) may be assigned. Under this section and Section 3.182 
(a)(1)(i) of the said Rules such Class I-A station is the only one in the 
continental United States permitted to operate on the said frequency at 
night. ; Station WABC, New York City, is the dominant station on this 
channel and, under its license, operates thereon non-directionally, 
with power of 50 kw, unlimited time. Under the other six modes, KOB 
would operate on 1030 kc, a frequency designated by Section 3. 25(b) of 
the Rules as a clear channel on which, under the provisions of Sections 
3. 25(b) and 3.182(a)(1)(ii), one or more Class I and Class II stations 
may be assigned to operate. 


Section 3. 25(a) provides: "To each of the Channels below there 
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will be assigned one Class I station and there may be assigned one or 
more Class II stations within the continental limits of the United States 
operating limited time or daytime only....770 kc....The power of the 
Class I stations on these channels shall not be less than 50 kw." 

Section 3.182(a)(1) defines Class I stations as "dominant stations 
operating on clear channels" and provides that 'From an engineering 
point of view, Class I stations may be divided into two groups and, 
hereafter, for the purpose of convenience, the two groups of Class I 
stations will be termed Class I-A or I-B in accordance with the assign- 
ment to channels allocated by Section 3. 25(a) or (b)." 

Section 3. 182(a)(1)(i) provides as follows: "The Class I stations 
in Group I-A are those assigned to the channels allocated by Section 
3. 25(a), on which duplicate nighttime operation is not permitted, that 
is, no other station is permitted to operate on a channel with a Class I 
station of this group within the limits of the United States (the Class II 
stations assigned the channels operate limited time or daytime only), 
and during daytime the Class I stations are protected to the 100 uv/m 
groundwave contour. Protection is given this class of station to the 
500 uv/m groundwave contour from adjacent channel stations for both 
day and nighttime operations. The power of each such Class I station 
shall not be less than 50 kw." 
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both day and night. : The dominant station on 1030 kc is WBZ, Boston, 
licensed and operating with 50 kw, unlimited time, directionalized day 
and night. Except for WABC, KOB and WBZ (and WBZA which operates 
on 1030 ke synchronously with WBZ), no other stations in the United 


States are licensed to or operate on either 770 ke or 1030 ke during 
nighttime hours. 

2. In comparing the various modes of operation, two considera- 
tions, which are basic and of paramount significance, must be borne 
in mind. The first of these, which should be obvious, is that the de- 
cision herein must be based on the public interest and not on the-private 
interests, claims, or so-called "equities" of any of the parties. The 
second is that the situation presented herein for solution, the "KOB 
problem", is unique in its origin, history, and development. (See also 
the attached Appendix A.) Some of the ten modes of operation by KOB, 
discussed below, involve a "breakdown" of one or the other of these 
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frequencies. However, if one of these modes of operation is selected 
as best serving the public interest, it does not follow therefrom that 
similar "breakdowns" of other clear channels, on behalf of other appli- 
cants, would be in the public interest or should be considered by the 
Commission. 

3. Certain other issues herein call for inquiry into non-engineer- 
ing matters -- the nature and character of the program services of 
Stations KOB, WABC, WBZ, and KXA, (Issue 17), and the network af- 
filiations of these stations as well as of those stations providing other 
broadcast services to the areas involved (Issue 19). These matters 
have been covered and pointed up in the above Findings of Fact, to the 
extent that they are of possible decisional significance herein. However, 


it is evident from 


: Section 3.25(b) provides: "To each of the channels below there may 

be assigned Class I and Class II stations:....1030 ke...." 
Section 3.182(a)(1)(ii) provides: ‘The Class I stations in group 

I-B are those assigned to the channels allocated by Section 3. 25(b), on 
which duplicate operation is permitted, that is, other Class I or Class 
II stations operating unlimited time may be assigned to such channels. 
During nighttime hours of operation a Class I station of this group is 
protected to the 500 uv/m 50 percent skywave contour and during day- 
time hours of operation to the 100 uv/m groundwave contour from sta- 
tions on the same channel. Protection is given to the 500 uv/m ground- 
wave contour from stations on adjacent channels for both day and night- 
time operation. The operating powers of Class I stations on these fre- 
quencies shall not be less than 10 kw nor more than 50 kw." 
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the nature of this proceeding, which requires the resolution of a prob- 


lem involving a fundamental and far-reaching allocation of frequencies 
and facilities affecting vast areas and populations, that such non-en- 
gineering considerations, the subject-matter of which is essentially 
transitory and subject to change at the will of the broadcaster, must 
necessarily be of secondary importance compared to engineering con- 


siderations -- the areas and populations which would receive or be 
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deprived of service, and the amount of other service available to such 


areas and populations, under the various possible modes of operation 


to be considered herein. : In fact, the Commission so stated in putting 


these non-engineering matters in issue, in its May 1955 order desig- 

nating this proceeding for further hearing, as follows: 
", . . .the basic problem presented by the subject KOB applica- 
tions is the technical solution to the problem of simultaneous 
operation of all three stations. Thus the matter is primarily an 
allocation problem and therefore must be primarily concerned 
with the engineering considerations pertinent to the best possible 
utilization of the frequencies and facilities involved. This does 
not necessarily imply, however, that due consideration cannot or 
should not be given to the programming involved, or that such 
information, kept within bounds, could not be pertinent and help- 
ful in reaching a decision in this matter. Thus information as to 
the number of stations and their classification and network affili- 
ations -- especially the clear channel stations -- providing serv- 
ice to all or part of the potential primary and secondary service 
areas of Stations KOB, WABC and WBZ warrants consideration." 
(12 RR 583, 587). 

This pronouncement must of course govern the decision herein. Ac- 

cordingly, it is appropriate and necessary to consider initially the ten 

alternative modes of operation from the standpoint of engineering con- 

siderations -- the 


2 Another factor rendering programming and network affiliation of 
lesser importance -- and an even more impelling one -- is the large 
amount of "white"' area involved in this case, areas which receive or 
would receive primary service from some of the stations involved. The 
significance of this factor is discussed below. It is obviously more im- 
portant for a certain number of persons to receive first primary service 
than it would be for a larger number of persons to receive a particular 
kind of program service, and the Commission has so stated and reit- 
erated in numerous decisions. 
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areas and populations which would receive or be deprived of the service 
of KOB, WABC, WBZ and KxA under the various modes of operation, 
and the number of other services available to such areas and populations. 
After such considerations, and the selection of the best of the ten modes 
from the standpoint of the most efficient possible utilization of the chan- 
nels involved, consideration will then be given to the non-engineering 
matters mentioned, in order to determine whether they would lead to a 
different result. 
4. The ten modes of KOB operation involved are as follows: 
(1) Operation by KOB on 770 ke as specified in the instant appli- 
cations, with 50 kw power day and night, non-directionally 
(Issues 3 and 6); 
Operation by KOB on 770 ke as specified in its former SSA, 
with 50 kw power daytime and 25 kw power at night, non- 
directionally (Issues 2 and 5); 
Operation by KOB and WABC on 770 kc, affording each other 


mutual protection as Class I-B stations by directional opera- 
tion (Issues 9, 10 and 16); 
Operation by KOB on 770 kc, affording protection by a direc- 


tional antenna to the existing service of WABC as a Class 
I-B station (Issues 13, 14, 15 and 16); 

Operation by KOB on 1030 kc as specified in its license, 

with 10 kw power day and night, non-directionally (Issues 1 
and 4); 

Operation by KOB on 1030 ke with 50 kw power day and night 
non-directionally (Issues 1 and 4); 

Operation by KOB and WBZ on 1030 kc, affording each other 
mutual protection as Class I-B stations by directional opera- 
tion (Issues 11, 12 and 16); 


For reasons set forth in the Commission's Memorandum Opinion 
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and Order released March 23, 1956 (13 RR 861, 871-872) and briefly 
restated herein in Footnote 9, infra, any interference which KOB oper- 
ating on 1030 kc would cause to Station KWBU, Corpus Christi, Texas, 
is not a relevant consideration in this case, and is therefore ignored 

in the engineering comparisons below. 
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(8) Operation by KOB on 1030 kc, affording protection by a direc- 
tional antenna to the existing service of WBZ as a Class I-B 
station (Issues 13, 14, 15 and 16); 

Two variants of (7) and (8) above, proposed originally by ABC: 

(9) "Case II",| operation by KOB on 1030 ke with the same direc- 
tional antenna as in (8) above, WBZ operating with an antenna 
limiting radiation toward Albuquerque to 50 kw (Issues 20 and 
21); 

"Case III", operation by KOB on 1030 ke with a directional 
antenna limiting radiation toward Boston to 10 kw, WBZ op- 
erating with the same directional antenna as in (9) above 
(Issue 22); 
Under six of these modes of operation, KOB would operate direction- 
ally nighttime, with lone of five different directional arrays. One mode 
of operation -- (3) above, KOB and WABC operating together on 770 kc 
as Class I-B stations exchanging mutual protection -- would involve a 
change in the nighttime operation of WABC, which would be required 
to operate directionally instead of non-directionally during nighttime 
hours. WBZ would be required to change its nighttime operation under 
three of the above modes -- (7) above, under which it would operate 
together with KOB on 1030 kc, the two stations protecting each other 
as Class I-B stations, and (9) and (10) above, under which WBZ would 
radiate 50 kw toward Albuquerque. These three modes involve two 
nighttime directional arrays for WBZ different from its present direc- 
tional system. 
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5. The five directional arrays for KOB, the two directional 
arrays for WBZ different from its present system, and the directional 
array for WABC, have been described in the above Findings of Fact. 
All of them are two-element arrays except for the array which KOB would 
use operating as a Class II station on 770 kc, which has four elements. 
All of the arrays would satisfy the protection and radiation requirements 
set forth in the issues and summarized above for the modes of operation 
in connection with which they would be used. The KOB 770 ke four- 


element array, just mentioned, would also afford protection nighttime 


to the primary service area of KXA. Operating with these arrays, the 


respective stations would render primary 


° Under Section 3. 182(a)(2) of the Rules, Class II stations are nor- 
mally protected to their 2.5 mv/m contours nighttime from interference 
from other Class II stations. 
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and secondary service to the areas and populations set forth in the 
above Findings of Fact. 

6. No problem of daytime interference is involved in this pro- 
ceeding. Operating with power of 50 kw non-directionally on either 770 
ke or 1030 kc, KOB would neither cause interference to nor receive 
interference from any existing station during daytime hours (sunrise 
Albuquerque to sunset Albuquerque), and it would so operate during 
these hours under any mode of operation considered herein. Therefore, 
in this respect the only comparison required is between 50 kw non- 
directional operation on 770 ke and similar operation on 1030 kc. e 
WABC would operate non-directionally daytime under any mode of op- 
eration. Therefore, its present daytime service would remain un- 
changed. As to WBZ, under modes (9), and (10), supra ("Case II" and 
"Case III") that station would continue to operate during daytime with 
its present directional pattern, from its present site, and therefore its 
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daytime service would be unchanged. The only comparison of daytime 
service necessary for WBZ is between its present daytime service and 
that which it would have operating under mode ( 7) above -- on a "mutual 
I-B protection" basis with KOB -- which would require a different site 
and different directional array nighttime. WBZ would operate non- 
directionally daytime under this mode of operation. i 


Il. Comparison of Populations and Areas Gained and Lost under the Ten 
Modes of Operation Specified in the Issues. 


7. Operating as a Class II station on either 770 ke or 1030 ke, 
Station KOB would bring primary service to certain portions of the New 
Mexico area, and at the same time would cause no loss to either eastern 
station (WABC or WBZ) either of primary service or of secondary serv- 
ice as defined for the 


° In Paragraph 36, supra, of the Findings of Fact are shown the popu- 
lations and areas which would be served by the daytime operation of KOB 
on 1030 kc with 10 kw power, as required by Issue (1) herein. However, 
since no interference problem would be presented by daytime operation 
on 1030 ke with 50 kw, it must be assumed that KOB would so operate if 
assigned to that frequency and therefore no consideration is given in 
these conclusions to daytime operation by that station with power of 10 
kw. 


¢ The above statements as to how KOB, WABC and WBZ would operate 
daytime under various modes of operation represent the only forms of 
such operation shown by the evidence. Other forms of daytime operation 
under these modes would be possible. For example, WBZ could operate 
directionally daytime under "Case II" and "Case III" with the same array 
it would use nighttime for these operations but, since there is no showing 
as to such other forms, it is not appropriate to consider them. 
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purposes of this proceeding. 8 As previously shown, such operation by 
KOB on 770 ke would not cause any loss of primary service to Station 
KXA, Seattle, within that station's normally protected contour. Under 
other modes of operation, KOB would bring primary service to greater 
areas in New Mexico,and surrounding states, and under some, would 
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also provide a secondary service, but under these modes of operation 
one or the other of the Eastern stations would not provide as much pri- 
mary and secondary service as would be possible in the absence of such 
operations, either because of interference from KOB or because the 
eastern station in question would be required to directionalize its oper- 
ation. Operating on 770 ke other than as a Class II station, KOB also 
would cause some loss of service to KXA. The populations which would 
receive the nighttime service of KOB under the various modes of oper- 
ation, the populations which would lose the nighttime service of one of 
the eastern stations or of KXA, and -- of great importance herein -- 
the portions of these populations which do not receive any primary Serv- 
ice nighttime from other stations, are set forth, for purposes of con- 
venient reference, in the attached Appendix B. In Appendix C, also 
attached, are set forth the corresponding figures for the areas involved 
in the ten modes of operation. In the attached Appendix D are shown, 

in greater detail, the populations and areas served and deprived of serv- 
ice under the five modes of operation which involve protection by KOB 
to the eastern station on the frequency in question, with KOB operating 
either as a Class I-B station receiving mutual protection from the East, 
or as a Class II station. The figures appearing in these tabulations 

are taken 


8 As the dominant station on a Class I-A clear channel, WABC under 
the Rules renders skywave service nighttime, wherever it can be re- 
ceived free from any domestic adjacent channel interference and from 
objectionable co-channel interference from foreign stations. As noted 
in Footnote 15, Page 12 [ ], of the Findings of Fact, in computing 
areas and populations and other secondary services herein, it was 
agreed by all of the parties that for the purposes of this case the 0.5 
mv/m 50%-time skywave contour would be considered as the outer lim- 
it of the secondary service of any Class I station. On this basis, KOB 
operating on 770 kc as a Class II station would not cause objectionable 
interference within the secondary-service area of WABC. KOB so 
operating might of course restrict whatever skywave service WABC 
renders outside of its 0.5 mv/m 50%-skywave contour, to the west, 
as to the extent of which there is no evidence in the record. In view of 
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these facts in setting forth the extent of gains and losses in service 
under the various modes, it is appropriate to consider only those 
areas and populations shown by the evidence of record. 
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from the above Findings of Fact. 


: For reasons stated in Paragraph 41 and Footnote 27, Page 32 [ } 
of the Findings of Fact, it must be considered that operating on 1030 kc 
as a Class I-B station, KOB would suffer interference from Station 
XEQR, Mexico, D. F. (1030 kc, 1 kw, 10 kw LS, U, non-directional). 
This interference would limit KOB under these conditions to its 0.7 
mv/m contour, and would cause loss of some of the secondary service 
area which KOB would have under such conditions. The additional 
population which would receive primary nighttime and secondary serv- 
ice from KOB in the absence of such interference 20, 755 persons (pri- 
mary) and 106, 900 persons (secondary) -- if included, would not affect 
the result of the comparisons below, e.g., the comparison between 
770 ke Class I-B and 1030 ke Class I-B operations. 

It is assumed in the comparisons below that KOB operating on 
1030 ke would not suffer interference from Station KWBU (now KATR), 
Corpus Christi, Texas, the modification of whose license is at issue 
herein. Likewise, any interference which KWBU would suffer from 
KOB is disregarded in the comparisons. This approach is clearly re- 
quired in this case, since the question of the assignment of KOB on 
770 ke or 1030 kc must be determined without consideration of the ef- 
fect the operation of KWBU would have on such assignment. The license 
of KWBU must be modified to accommodate a 1030 kc assignment for 
KOB if such an assignment is deemed to be most in the public interest. 
The Commission made this clear in its March, 1956, Memorandum 
Opinion and Order (Par. 18; 13 RR 871), in which it stated: 


"clearly KWBU's rights are subordinate to those of KOB 
and the Commission's grant of the KWBU license shauld 
not therefore have authorized operation of REL from 
sunrise at Boston." 


The KOB-KWBU interference would exist only during those hours be- 
tween sunrise Boston and sunrise Corpus Christi when both KOB and 
KWBU would be in operation. 

| Continued on Page 112 [ 
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8. The figures set forth below and in the attached Appendices B, 
C, and D, are based on limitations imposed on KOB by WABC, KXA, 
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WBZ or XEQR, and by KOB on WABC, KXA or WBZ, computed on the 
basis of Figure 1 of Section 3.190 of the Commission's Rules (the 
second hour skywave curve), the method prescribed by Section ’3. 182(t) 
of the Rules. nD As discussed in the above Findings of Fact, KOB and 
Westinghouse presented at the 1956 further hearing a different showing 
as to the interference limitations to KOB, using formulas which'take 
into account the individual elements involved in the skywave transmission 
paths, such as ionospheric and ground reflection coefficients along the 
particular transmission paths involved, elements which are recognized 


in Section 3. 185(j) of the Rules as factors to be taken into account in 


determining skywave interference. oe If the results of this method are 


accepted, the limitations which WBZ would impose on KOB are sub- 
stantially higher than those which would be imposed according to Figure 
1, and they are also considerably higher than the limitation which WABC 
imposes and would impose on KOB computed according to the same 
method. The reason for the difference is the high conductivity of the 
salt water around the WBZ transmitter site at Hull, Massachusetts, 
which acts as a fairly clean "mirror" for the reflection of the skywave 
signals of WBZ in the direction of Albuquerque. Testimony of two en- 


gineering witnesses 


Footnote No. 9 Continued from Page 111 [ ]. 

In showing the various 770 ke operations in the comparisons be- 
low, the effect of interference to and from KXA is considered only with 
reference to interference between that station and KOB when the latter 
operates non-directionally with 50 kw, i.e., with its daytime facilities, 
which it has used in the past and would continue to use in the future 
during hours after sunrise New York. In connection with pre-sunrise 
(New York) operation, interference to or from KXA is not considered, 
because, as previously indicated, there is no likelihood that KXA would 
be able to operate during such hours - i.e., late evening hours - in 
the near future. (See Footnote 21, Page 17 [ ], supra, Findings of 
Fact. ) éf 
= Section 3. 182(t) provides, in part, as follows: 

"In computing the fifty (50) percent skywave field intensity values 
and the ten (10) percent skywave field intensity values of a station 
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on a clear channel, use shall be made of the appropriate graph 
set forth in Figure 1 of Section 3.190 entitled 'Average Skywave 


Field Intensity’ (corresponding to the second hour after sunset 
at the recording station)." 


11 section 3. 185(j) reads as follows: 
"When the distance is large, more than one reflection may be 
involved and due consideration must be given each appropriate 
vector in the vertical pattern, as well as the constants of the 
earth where reflection takes place between the transmitting 
station and the service area to which interference may be caused. 
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presented on behalf of ABC at the 1945 hearing was also to the effect 
that the limitation imposed by WBZ would be, for this reason, higher 
than that imposed by WABC radiating the same power toward Albuquer- 
que, and higher than the limitation shown by Figure 1. This testimony 
is completely unrebutted. 


9. As above indicated (Paragraph 87, Pages 58 [ ] and 59 [ ip 


supra), it must be concluded that, as a matter of probability, the results 
derived from the method advanced by KOB and Westinghouse portray a 
more accurate and realistic picture of the actual limitations from WABC 
and WBZ to the service of KOB than are the results obtained by the use 
of Figure 1. The evidence further clearly establishes that -- irrespec- 
tive of the fact that WBZ presently radiates more energy in the direction 
of Albuquerque than does WABC (2425 and 1670 mv/m respectively at 
one mile), and even assuming that the two eastern stations radiate 
exactly the same energy in that direction -- the limitations imposed by 
WBZ would still be higher than those imposed by WABC. However, as 
also previously noted, there was by no means a complete showing of 

the results obtained by the use of the "Vandivere method". There was 
no attempt to apply it to determine the location of the WABC and WBZ 
0.5 mv/m 50%-skywave contours, under any mode of operation, nor any 
attempt to show, on the basis of this method, the interference contours 
(0.025 mv/m 10%-time skywave of KOB) in the directions of WABC, 
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WBZ or KXA. Moreover, there was no attempt to compute on the same 
basis the limitations from KXA on 770 kc or from Station KEQR, Mexico 
City, to KOB, under one method of operation by that station on 1030 kc. 
Therefore, for the purpose of comparing populations and areas gained 
and lost under the various modes of operation, it is necessary to rely 
initially on data computed on the basis of Figure 1 of Section 3.190 of 
the Rules. This is not to imply, however, that the limitations computed 
on the basis of the ''Vandivere method" do not constitute a more accurate 
representation of the limitations which would in fact exist. If, as a re- 
sult of the comparisons shown below, based on Figure 1 limitations, 
the evidence were to indicate that the public interest would best be served 
by the operation of Station KOB on 1030 kc, it would then become necessary 
to determine to what extent the limitations shown by use of the ''Vandivere 
method" should be considered and weighed in reaching a final conclusion 
as to which channel should be used by that station. However, for reasons 
fully discussed below, the record clearly establishes that, even by the 
use solely of the evidence computed on the basis of Figure 1, the public 
interest requires that KOB be permanently assigned to the channel 770 
ke. Therefore, the evidence adduced by use of the 'Vandivere method", 
while corroborative of this conclusion, need not be and is not considered 
in further detail. 

10. The populations and areas which would receive the nighttime 
service of KOB under the various modes of operation, the numbers of 
such populations receiving no nighttime primary service from other 


stations, 
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the populations which would lose the nighttime service of either of the 
eastern stations (WABC or WBZ) and of KXA as a result of any mode 
of operation as compared to KOB operation as a Class II station, and 
the portions of these populations which receive no primary service 
nighttime from other stations, are set forth in the attached Appendices 
B and C. 
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11. The populations and areas which would be served by the 
stations involved under five modes of nighttime operation -- KOB oper- 
ating as a Class I-B station on 770 ke and 1030 ke exchanging mutual 
protection with WABC or WBZ, KOB operating on 770 ke or 1030 ke 
as a Class II station protecting the existing service of WABC or WBZ 
as Class I-B stations, and operation under "Case II", by which KOB 
would operate as a Class II station with WBZ radiating 50 kw toward 
Albuquerque -- are shown in the attached Appendix D. 

12. There are also certain differences in daytime primary serv- 
ice. Operating on 770 kc under any mode of operation herein, (i.e., 
with 50 kw non-directionally) KOB would render primary service to 
50, 898 more people than it would operating on 1030 ke. Of this popu- 
lation, 17,022 persons receive no other primary daytime service. The 
primary service rendered daytime by WABC would be the same under 
any mode of KOB operation. As to WBZ, under the mode of operation 
requiring it to directionalize its operation so as to afford "mutual I-B 
protection" to KOB with both stations operating on 1030 ke, that station 
would render primary daytime service to 170, 030 persons fewer than 
the population which is now served and which would be served by it 
under all other modes of operation. Of the population which would be 
lost, 2, 283 persons receive no other primary daytime service. coe 

13. With respect to the various modes of operation under which 
KOB would operate non-directionally, and also with regard to "Case OI", 
under which KOB would radiate 10 kw toward Boston, there is another 
reason, aside from the areas and populations mentioned in the Findings 
of Fact and attached Appendices, why these modes of operation are un- 
satisfactory as a permanent assignment for that station. Under any of 
them, neither KOB nor the eastern station involved would be able to 
operate in the manner contemplated by the Commission's Rules for 
Class I stations on clear channels. With KOB operating on 770 ke 
with power of either 25 kw or 50 kw, neither that station nor WABC 
would be able to render any secondary 
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; As previously indicated, there are also differences in the service 
KOB would render during pre-sunrise hours (after sunrise at New York 
or Boston but before sunrise Albuquerque). However, the record is 
incomplete in this respect, and therefore no conclusion can be reached 
as to the extent 1030 kc operation is preferable to 770 kc operation, or 
vice versa, from this standpoint. (See Paragraph 97, Page 63 [ ls 
Findings of Fact). 


[7391] 


service. Instead of rendering primary nighttime service out to their 


respective 0.5 mv/m contours, as Class I stations are intended to dot” 


KOB would be limited to its 2.24 mv/m contour, and WABC would be 
limited to its 1. 36 mv/m contour (if KOB were to operate with 25 kw) 
or its 1.92 mv/m contour (if KOB were to operate with 50 kw). The 
same would be true if KOB operated on 1030 ke with 50 kw. Neither 
KOB nor WBZ would be able to render any secondary service and the 
groundwave limitations would be 2. 62 mv/m to the service of KOB and 
1.72 mv/m to the service of WBZ. If KOB operated on 1030 kc either 
non-directionally with 10 kw or directionally under "Case III" radiating 
10 kw toward WBZ, the effect on WBZ would be less severe, in that it 
would be limited only to its 0.77 mv/m contour and would render some 
secondary service; but in both of these respects its service would be 
in effect less than that contemplated by the Rules for a Class I station. 
KOB would be similarly situated, limited to its 1.72 mv/m (Case III) 
or 2.62 mv/m (10 kw non-directionally): groundwave contour and unable 
to render any secondary service. 

14. Three of these modes of operation -- KOB operating on 770 
ke with power of either 25 kw or 50 kw, non-directionally, and its op- 
eration on 1030 ke with 50 kw, non-directionally -- are likewise shown 
to be undesirable, from the standpoint of service to populations and 
areas, as compared to other modes of operation, by the application of 
simple arithmetic. As shown by the population figures given in Ap- 
pendix B, operation by KOB under any of those three modes would bring 
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less primary nighttime service to the Southwest, and, with one exception, 
would cause greater losses in primary and secondary service to the 
Eastern station involved, than would its operation on 770 ke as a Class 
I-B station. a The respective area figures show the same relationship. 
In addition, operating on 770 kc as a Class I-B station, KOB would pro- 
vide a substantial secondary service which it would not be able to render 
under any of the three non-directional modes of operation mentioned at 


the beginning of this paragraph. 


r Section 3. 21(a) of the Rules reads as follows: 


"A clear channel is one on which the dominant station or stations 

render service over wide areas and which are cleared of objec- 

tionable interference within their primary service areas and 

over all or a substantial portion of their secondary service areas." 
Section 3.22 provides, in part, as follows: 

"A Class I station is a dominant station operating on a clear chan- 

nel and designed to render primary and secondary service over an 

extended area and at relatively long distances. 


14 


The operation of KOB on 770 kc as a Class I-B station would cause 
a loss of primary service from Station WAEC to a slightly larger popu- 
lation than that which would lose the primary service of Station WBZ 
from the non-directional operation of KOB on 1030 kc, with 50 kw, the 
figures being a population of 390, 650 under the first mode as compared 
with 379, 840 under the second. 
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15. As to two other modes of KOB operation on 1030 ke -- oper- 
ating with 10 kw non-directionally and WBZ operating as at present, 
and "Case III", under which KOB would operate directionally radiating 
10 kw toward Boston and WBZ would radiate 50 kw toward Albuquerque 
-- the inferiority of these operations to operation by KOB on 770 kc as 
a Class I-B station would be equally obvious were it not for the fact 
that, unlike under them, the 770 kc operation would cause a loss of the 
primary service to KXA, during certain hours, to 194, 474 persons. sa 
However, it becomes clear, upon consideration of the figures shown in 
Appendix B that, from the standpoint of the relative needs of the popu- 
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lations involved, these two operations are actually much inferior to 
the 770 kc I-B operation, even including the loss of service to KXA 
which would be caused by the latter. In terms of bringing primary 
service nighttime to the populations which are obviously in great need 
of it -- populations which would not otherwise receive any primary 
service -- the 770 kc operation would afford such service to 156, 275 
persons and would not cause any "white" areas now served by WABC 
to lose primary service from that station, resulting therefore in a 
net gain in primary service to "white" areas totalling 156,275. The 
1030 ke non-directional operation by KOB with 10 kw would afford pri- 
mary service nighttime to only 21, 237 persons in the New Mexico area 
who receive no other primary service nighttime, would cause loss of 
the service of WBZ to 58, 712 persons who receive no other nighttime 
primary service, a net loss in service to "white" areas of more than 
37,000 persons. The 1030 kc "Case III" operation would be even worse 
in this respect. Compared to a population of 48, 286 which would receive 
its only primary service nighttime from KOB, a net population of 
108, 553 would lose its only primary service from WBZ, resulting in 
a net loss of service to about 60, 000 persons in "white" areas. There- 
fore, as compared to either of the above-mentioned 1030 ke operations, 
the 770 ke Class I-B operation would result in between approximately 
193, 000 and 216, 000 more persons receiving their only primary serv- 
ice nighttime. This factor greatly outweighs the difference between 
the 770 ke I-B operation and the two 


ro The above figure refers to interference caused by the non-direc- 
tional operation of KOB with 50 kw during hours between sunrise New 
York and sunrise Albuquerque, when both stations would be in operation. 
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1030 kc operations in terms of total populations which would receive 


or be deprived of primary nighttime service, constituting about 332, 000 
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in favor of 1030 ke non-directional operation and about 80, 000 in favor 


of the 1030 kc "Case III" operation. ag Reinforcing this conclusion are 


the other differences shown above between the 770 kc Class I-B opera- 
tion and either of the two 1030 kc operations being compared with it 

- (1) the difference in daytime primary service in favor of the former, 
of about 50, 000 persons receiving primary service from KOB of whom 
17, 000 receive no other primary daytime service; (2) the difference 

in secondary service, under the former mode of operation which would 
enable KOB to provide such service to a population of 3,110, 700, of 
which 976, 500 receive no primary service; and (3) the fact that the loss 
of the service of KXA under the former mode would affect only popula- 
tions receiving four or more primary nighttime services and only dur- 
ing a certain limited time period between sunrise New York and sun- 
rise Albuquerque, when KXA may or may not be in operation. 

16. There remain for comparison the five modes of operation 
under which KOB would protect the particular Eastern station involved, 
with the former operating as a Class I-B station and receiving "mutual 
protection" from the eastern station, or KOB operating as a Class II 
station, including "Case II", under which the station would protect WBZ 
with the latter radiating 50 kw toward Albuquerque. 

17. Again, merely by the application of arithmetic, it becomes 
apparent (1) that the 770 kc Class I-B mode of operation is superior 
in all respects to similar operation by KOB on 1030 kc; and (2) that the 
operation by KOB on 770 kc as a Class II station is likewise superior 
to its operation on 1030 kc as a Class II station protecting the existing 


re The figure of 332, 000 infavor of the 1030 kc 10 kw non-directional 
operation is reached by off-setting (1) the population receiving the serv- 
ice of KOB, a difference of 144, 000 in favor of the 770 kc operation, 
against (2) the population losing the primary service nighttime of WABC 
as compared with WBZ, a difference of 282, 000 in favor of the 1030 kc 
operation, (3) plus the loss to KXA of 194, 474 against the 770 kc oper- 
ation and in favor of the 1030 ke operation. The difference of about 
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80, 000 in favor of the 1030 kc "Case III" operation is reached by off- 
setting (1) population receiving the service of KOB, a difference of 
about 114, 000 in favor of the 770 ke operation, plus (2) the difference 
in loss of primary nighttime service in the East, of about 1, 000 in 
favor of the 770 ke operation, against the (3) loss to KXA under the 770 
ke operation. 
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service of WBZ. As to Class I-B "mutual protection" operations on the 
two frequencies, operating on this basis on 770 kc, KOB would render 
primary service daytime to about 50, 000 more persons, and nighttime 
to about 100, 000 more persons, than it would operating on 1030 ke. Of 
these differential populations, about 17,000 more persons daytime and 
about 72, 000 nighttime do not have other primary service available. 
In addition, operating on 770 kc, KOB would provide a secondary serv- 
ice to a slightly greater population including also a greater population 
(153, 000) which has no primary nighttime service available. Moreover, 
the impact of the 770 ke operation on the service of WABC would be 
much less than that of the 1030 kc operation on WBZ. The 1030 kc 
operation would result in loss of the primary service of WBZ nighttime 
to a population more than 350, 000 larger than the population which would 
lose the primary service of WABC under the 770 kc operation; the loss 
to WBZ would include 88, 000 persons who have no other primary night- 
time service available, whereas the loss to WABC would not include 


any such population whatsoever. The loss of the secondary service of 
WBZ from the 1030 kc operation would affect at least 3, 000, 000 per- 


sons more than would the loss of the secondary service of WABC from 


the 770 kc operation, including 1, 328,000 more persons who receive 

no primary nighttime service. These comparative losses enormously 
outweigh the loss of service to KXA from the 770 operation, especially 
when it is considered that all of the population which would be deprived 
of primary service from KXA, under such operation, receives four or 


more primary services from other stations. 
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18. As to Class II operations by KOB, protecting the existing 
services of WABC or WBZ as Class I-B stations, the greater advantage 
to the public of the former is likewise clear. KOB so operating on 770 
ke would bring primary service daytime to about 50, 000 more persons 
and nighttime to about 11,000 more persons. Of these differential 
populations, about 17,000 more persons daytime and 10, 000 nighttime 
have no other primary service available. Neither operation would cause 
losses of service to WABC, WBZ or KXA. 

19. Turning to the three remaining modes of operation, it is 
clear that from the standpoint of service to the public, considering the 
relative needs of portions of the respective populations involved for 
radio service, the 770 Class I-B mode of operation is greatly prefer- 
able. Under this mode, KOB would bring a primary service nighttime 
to 364, 800 persons, ‘constituting over 160, 000 more than would receive 
its service if it should operate on 770 kc as a Class II station, and 
nearly 150, 000 more than would receive its service if it should operate 
on 1030 ke under "Case II". Of crucial importance herein is the fact 
that it would bring the only primary service nighttime, operating on 770 
ke as a Class 
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I-B station, to over 113, 000 persons?! more than it would operating 
on 1030 ke under "Case II"'", and to about 119, 000 more persons than it 
would so serve operating on 770 ke as a Class II station. In addition, 


as compared to the 1030 kc "Case II" operation (though not of course 
as compared to the 770 ke Class II operation) KOB operating on 770 
ke as a Class I-B station would bring an additional service to 50, 898 
persons daytime whom it would not serve operating on 1030 kc; of 
these, 17,022 receive no other primary daytime service. Further- 
more, operating on 770 kc as a Class I-B station, KOB would provide 
a secondary service to a very large area, of 744, 000 square miles, 
containing slightly more than 3, 000, 000 persons; of these 976, 500 
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persons in 524, 400 square miles receive no primary nighttime service, 
and portions of such population receive only two, three and four other 
secondary services. 

20. It is true that the Class I-B mode of operation by KOB and 
WABC would require the latter to directionalize its operation, and, as 
a result, substantial areas would no longer receive the primary night- 
time service of WABC. The net loss in population receiving such 
service from WABC would be 390, 650 persons. The directional oper- 
ation would also greatly reduce the secondary service of WABC by 
nearly 13, 600, 000 persons, or about 62% of the population of 21, 785, 600 
now receiving secondary service from that station. About 4, 675, 000 of 
this population does not receive primary nighttime service. The net 
loss in total service resulting in all parts of the country, considering 
the gains to KOB over its operation as a Class II station on 770 kc, and 
the above-mentioned losses to WABC from this mode of operation, 
would be about 230, 538 persons as to primary service, and 10, 486, 700 
persons as to secondary service. There would also be a loss of service 
of KXA during certain hours to 194, 474 persons, bringing the overall 
greater loss from the Class I-B mode of operation on 770 ke during 


such portions of those hours when KXA would be in operation to a total 
of about 425, 000. 
21. But when the relative needs of the respective populations for 


aa As noted in Paragraph 50, Page 36 [ ], Findings of Fact, 
operating under "Case II" WBZ would have a gain in "white" area popu- 
lation of 11,825. Even weighing this advantage, on balance the 770 
ke Class I- B operation by KOB would still bring the only primary serv- 
ice nighttime to over 100, 000 persons more than would the "Case II" 
operation. 
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service is considered, the superiority of the KOB Class I-B operation 
becomes obvious. The fact that KOB, operating as a Class I-B station 
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on 770 kc, would bring the only primary service nighttime to more than 
100, 000 persons who would not receive it under the other two modes of 
operation ("Case II" and 770 ke Class II), in itself presents a compel- 
ling reason why this mode of operation should be preferred. As al- 
ready mentioned, the curtailment of the service of WABC would not 
cause any loss whatsoever of primary service to those persons who 
receive no other such service. 1 

22. This Commission is under a statutory mandate, embodied 
in Section 307(b) of the Communications Act, to: 

"make such distribution of licenses, frequencies, hours of 

operation, and of power among the several States and commu- 

nities as to provide a fair, efficient, and equitable distribution 

of radio service to each of the same." 
The Commission has held in numerous decisions and pronouncements 
that one of its most important obligations in carrying out this mandate 
through the allocation of broadcast facilities is to provide a first pri- 
mary service to all of the populations of this country, to the extent 
that it is possible todo so. In WJIM, Inc. 3 RR 1692 (1947) the Com- 
mission selected, between two conflicting applications, on the basis 
of this principle, the one which would provide a new primary service 
to approximately 1, 250, 000 fewer persons than those who would re- 
ceive a new service from the competing applicant, but which would, 
unlike the other applicant, bring a first primary nighttime service to 
a population of about 5,000. In this connection, the Commission stated 


therein: 


rs Considering the fact that, operating under "Case II", WBZ would 
provide the only nighttime primary service to an additional 11, 825 
persons, this mode of operation and operation by KOB on 770 kc asa 
Class II station are approximately equal from the standp int of bring- 
ing the only primary service to populations; the "Case II" operation 
would bring such service to about 17, 000 more nighttime, while the 
770 ke Class II operation would bring the only primary service to 
about 17,000 more daytime. But since the "Case II" operation would 
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result in curtailment of the service of WBZ to a population of 253, 586 
because of the directional operation which that station would have to 
employ, the 770 Class I-B operation by KOB is a fortiori superior to it 
from the standpoint of the public interest. 
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"In our opinion as between these applications, a fair, efficient 

and equitable distribution of radio service can be fulfilled only 

by granting the application of WJIM, Inc. (WJ IM) so that the 

5, 000 persons who have no primary daytime radio service at all 

may enjoy the benefits of this medium of mass communication 

from at least one station. The fact that many more persons, who 

now receive one or more primary services, would receive an ad- 

ditional service if the application of The Cincinnati Times-Star 

(WKRC) should be granted is, we think, insufficient to prevail 

against the more acute need of a smaller but substantial number 

of persons." (3 RR 1692, 1698)." 
In Radio Cincinnati, Inc. v. F.C.C. 5 RR 2035 (1949) the Court of Ap- 
peals, upon an appeal, affirmed the Commission's decision in that pro- 
ceeding and endorsed and adopted the above statement. The Court re- 
garded the existence of the "white" area which would receive service 
from the successful applicant as of "vital significance" and expressed 
the view that the Commission's conclusion was "irresistible." (5 RR 
2039). 2° 

23. Other differences between the modes of operation, shown by 
the figures set forth in the above Findings of Fact, provide added sup- 
port for the conclusion that the operation of KOB and WABC on 770 ke, 
protecting the service of each other as Class I-B stations, would afford 
the most effective method, among all of the ten possibilities explored 
herein, of complying with the statutory mandate embodied in Section 
307(b), Supra. In addition to the crucial and paramount consideration 


of bringing a first service to the "white" areas already mentioned, 


there is also a greater need for radio service in other areas which 
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would receive primary service nighttime from KOB under -- and 


See also Scripps-Howard Radio, Inc. et al, 3 RR 1796 (1948) in 
which the Commission preferred an applicant whose proposal would 
bring primary service to nearly a million fewer persons than one of 
the competing applicants, inter alia, because the other applicants would 
cause interference to existing stations and thereby create a small white 
area containing up to 2, 428 persons. The Commission stated (3 RR 
1802): 
"As the Commission construes Section 307(b), it is under a duty, 
so far as possible, to provide at least one primary service to all 
of the people of this country. Pursuant thereto, the Commission, 
in passing upon competing applications, has consistently favored 
those applications which propose to render primary service to 
listeners not receiving any such service from any other station. 
Conversely, it has regarded, as inconsistent with the statutory 
mandate of Section 307(b), applications which do not propose to 
render any primary service to listeners not receiving such serv- 
ice, and, at the same time, depriving listeners of the only pri- 
mary service they have." 

See, to the same effect, Paris Broadcasting Company, 3 RR 1843 (1947); 

Lee-Smith Broadcasting Company, 3 RR 1934 (1947); East Texas Broad- 


casting Company, 5 RR 413 (1949); Savannah Broadcasting Company, 5 
RR 454 (1949); Frank FE. Hurt & Sons, Inc. , 7 RR 540 (1951). 
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only under -- the 770 kc "mutual I-B" mode of operation, than there is 
in any of the areas which would lose the primary nighttime service of 
WAEC resulting from the directional operation required for that station 
by this mode. Similarly, there is greater need for the primary service 
of WBZ in the area which would be lost to it under "Case II", than there 
is in the areas which would lose the service of WABC under the Class 
I-B mode of operation on 770 kc. These conclusions are based on the 
following facts: 

(1) Operating on 770 ke as a Class I-B station, as opposed to 
operating on the same frequency as a Class II station, KOB would briz 
the second primary service nighttime to 17, 380 more persons, and the 
third such service to 23,940 more persons; no part of the "differential" 
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population which it would serve under the first mode but not under the 
second receives more than two other such services. Operating on 770 
ke as a Class I-B station, as opposed to operating on 1030 ke under 
"Case II" (protecting a WBZ operation radiating 50 kw toward Albuquer- 
que), KOB would bring the second primary service nighttime to 12, 754 
more persons, and the third such service to 38,735 more persons; no 
part of this "differential" population receives more than two such serv- 
ices. A result of the differences in daytime primary service between 
a 770 ke operation and a 1030 ke operation is that the operation by KOB 
on 770 ke would afford a second such service to 11, 273 persons and a 
third such service to 8, 953 persons who would not benefit from a 1030 
ke operation. 

(2) By contrast, the directional WABC operation, while it would 
result in a net total loss in population served by that station, would 
establish a net gain in its service to populations receiving less than 
four other primary services. It would result in a net gain of 6, 342 
persons who receive only one other such service, of 19, 952 persons 
who receive two other such services, and of 1,775 persons who receive 


three other such services. Only with respect to populations receiving 


four or more other nighttime primary services would the change re- 


sult in a net loss in population receiving primary service from that 
station. 

(3) The fact that the change in operation by WBZ required under 
"Case II would increase that station's primary nighttime service to 
populations receiving no other such service has already been noted 
and taken into account in weighing the advantages of this mode of op- 
eration. On the other side of the ledger -- balanced against requiring 
WBZ to make this change -- is the fact that such change would result 
in a net loss of the service of that station to a population of 15, 057 
receiving only one other primary nighttime service and to a popula- 


tion of 7, 466 receiving only two other such services. 
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24. For the above reasons, as well as due to the more impor- 
tant considerations of service to the "white" areas already mentioned, 
it is clear that, in general, considering the relative needs for radio 
service of the populations affected, (1) KOB should operate with the 
maximum coverage possible under any mode of operation herein, in 
order to provide a first or additional primary service to the compara- 
tively underserved areas of the Southwest and (2) any loss to the East 
should be borne by WAEC rather than by WBZ due to the comparatively 
greater need for the service of the latter station. 

25. It is of course true that operation by KOB as a Class I-B 
station on 770 kc, with WABC directionalizing its operation so as to 
protect the service of that station (itself being protected also) would 
result in a very great loss of the secondary service of WABC -- to 
13, 597, 400 persons in an area of 291, 440 square miles, of which 


4, 675, 300 persons in 123, 170 square miles do not have any nighttime 


primary service available. This constitutes nearly two-thirds of the 
population, and about 60% of the area, within the present 0.5 mv/m 
50%-time skywave contour of WABC. It is not intended in any way to 
minimize or underrate this loss, which would be considered seriously 
detrimental to the public interest, were it not for the compelling fact 
that the greater public need for the broadcast service of KOB, especial- 
ly to the "white" areas discussed above, dictates that KOB be accom- 
modated as a Class I-B station on 770 kc, even at this expense to the 
secondary service of WABC, in order that the statutory mandate of 
Section 307(b), supra, may be fulfilled. Moreover, such loss is partly 
offset by the fact that KOB under this mode of operation would render 
secondary service to a population of slightly more than 3, 000, 000, in 

a much larger area, namely, 744,000 square miles. Of this population, 
approximately 975, 000 persons are without primary nighttime service. 
To about 10, 000 persons, in about 7,000 square miles, who have no 
primary nighttime service available, KOB would provide the third 
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secondary service and to other areas ofiroughly the same size, it would 
provide the fourth and fifth such service, respectively. To none of the 
area which it would serve would it contribute more than the 12th sec- 
ondary service. By contrast, none of the area which would lose the 
secondary service of WABC receives fewer than 18 other secondary 
services and at least 75% thereof receives a minimum of 20 such serv- 
ices. There is no question therefore that in the western area to which 
KOB would render secondary service under this mode of operation, 
there is much greater need for additional secondary service than that 
existing in the area which would lose the secondary service of WABC. 
The selection of the 770 kc Class I-B mode of operation as best serving 
the public interest from an engineering standpoint is based fundamental- 
ly on differences in primary service. It is also apparent, however, 
that the greater need for the KOB 
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secondary service offsets, to a substantial extent at least, the much 


larger losses which would result to the secondary service of WABC 


from this mode of operation. ay 


26. Again, it should be made clear that, in arriving at what the 
evidence irresistibly establishes would be the best possible solution in 
the public interest of the historically unique and extraordinarily com- 
plicated and vexatious problem of allocation involved in this proceed- 
ing, it is not intended to minimize the importance of secondary service 
which is normally rendered by Class I stations or to imply that such 
service should be degraded or curtailed, contrary to the intent of Sec- 
tion 3. 22(a) of the Commission's Rules, except for the most compel- 
ling reasons, such as prevail herein. (See Footnote 13, Page 115 [ 
supra). However, while secondary service, as indicated above, is the 
only kind that is available in many parts of the country, it is at best 
not a totally satisfactory service, and not to be compared in quality or 


dependability with primary service. Indeed, the Rules expressly 
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recognize this fact. Section 3.11 reads, in part, as follows: 


'™a) The term 'primary service area' of a broadcast station 
means the area in which the groundwave is not subject to 
objectionable interference or objectionable fading. 

™b) The term 'secondary service area' of a broadcast station 
means the area served by the skywave and not subject to 
objectionable interference. The signal is subject to inter- 
mittent variations in intensity." 

Section 3. 182(4)(i) states, in part, as follows: 

".... The secondary service is necessarily subject to some 

interference and extensive fading whereas the primary service 

area of a station is subject to no objectionable interference or 
fading...." 


20 The only other mode of operation under which KOB would render 


a secondary service is operating as a Class I-B station on 1030 kc, 
under which it would provide such service to nearly the same area as 
that mentioned for the 770 kc operation. However, as previously shown, 
the losses to the secondary service of WBZ under this mode would be 
much greater than those to WABC under the 770 kc mode. On the other 
hand, the 1030 kc "Case II" mode of operation would result in a much 
smaller loss of secondary service to WBZ. However, for reasons al- 
ready stated, in view of the differences in primary coverage this mode 
is inferior to the 770 ke Class I-B mode. 
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The Commission and the Court of Appeals in the Radio Cincinnati and 
other cases cited above, referred to the importance of bringing a first 
primary service to all of the population of the nation. For these rea- 
sons, it is apparent that the provision of a first primary Service to 
more than 118, 000 persons -- the population which would receive such 
service nighttime with KOB operating on 770 kc as a Class I-B station 
but which ‘could not be served by its operation on 770 kc as a Class 
If station -- enormously outweighs the loss of a secondary service, 
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which is one of at least 19 such services available to several million 
persons. The fact that much of this large population is without night- 
time primary service is of course unfortunate. However, from a rea- 
listic standpoint, it does not appear that this condition would be in fact 
materially worsened by the loss of one of 20 or more secondary services. 

27. Inthe above comparisons, the interference which would be 
caused by KOB, operating on 770 ke as a Class I-B station, to the serv- 
ice of Station KXA, Seattle, has been taken into account. If KOB should 
be assigned to 770 ke as a Class I station, it would be entitled, under the 
Commission's Rules to operate free from interference from KXA. There- 
fore, the privilege which KXA has, under Section 3.87 of the said Rules, 
to operate during hours after sunrise at the location of the dominant sta- 
tion, could be modified to hours after sunrise Albuquerque instead of 
hours after sunrise New York as at present. As indicated in Footnote 
21, Page 16 [ ] of the above Findings of Fact, the difference between 
the two sunrise times is, on the average, about two hours 15 minutes. 
KOB has represented on the record in the hearing that it would not ob- 
ject to KXA's signing on at 4:15 AM (P.S.T.) during December and 
January, and at 4:00 AM (P.S.T.) during the rest of the year. At the 
time of filing its last renewal application, in October 1956, KXA signed 
on at 5:00 AM P.S.T., and there is no showing that it has ever operated 
during earlier hours. 

28. KXA is also privileged to operate, under Section 3. 23(b) of 
the Rules, during those nighttime hours not used by the dominant sta- 
tion on the channel. If KOB should be assigned to 770 kc as a Class I-B 
station, KXA's privilege in this respect ‘would be restricted to nighttime 
hours not used by either WABC or KOB. However, as noted in Foot- 
note 22, Page 17 [ ] of the above Findings of Fact, except for one 
period of less than a month in 1956, according to the Commission's 
records, KXA has not used such late-evening hours since 1949, and 
the evidence indicates there is no likelihood that it would use them in 


the near future. 
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29. Considering all of the above facts, the effect on KXA, in 
terms of limitation on hours of operation which it would otherwise 
have available for use, cannot be found to constitute a substantial ob- 
jection. But in any event, even if it were substantial, it is clear from 
the engineering facts and considerations already set forth, that the val- 
ue of the 
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service which KOB, operating on this basis, would render to popula- 
tions in great need thereof far exceeds in significance any such restric- 
tion to the service of KXA and still greatly outweighs in importance 
such restriction even when considered in connection with the added 
factor of the loss of service which such operation by KOB would cause 
to both KXA and WABC. 

30. To summarize, it is apparent from the above comparisons 
of the ten possible modes of operation explored herein that only if KOB 
is restored to the status of a Class 1-B station would it be enabled to 
provide a broadcast service even nearly adequate to fulfill the needs of 
the comparatively greatly underserved populations in the Southwest 
area. Moreover, for reasons heretofore discussed, the evidence also 
clearly establishes that, from the standpoint of making primary serv- 
ice available on an overall basis to ''white” or comparatively under- 
served areas, the operation of KOB as a Class 1-B station on 770 ke 
would be far superior in every respect to its operation as a Class 1-B 
station on 1030 ke. It necessarily follows therefore that, among all of 
the modes considered herein, the operation of KOB on 770 ke as a 
Class 1-B station must be selected as providing the most effective 


means of complying with the statutory mandate of Section 307(b), su- 


pra, and thus serving the public interest. 


Il. Distribution of Class I broadcast transmission facilities in the 
areas involved. 


31. At this point it is important to discuss another strongly 
persuasive factor supporting the operation of KOB as a Class 1-B 


Fue [7403] 

station on 770 ke as contrasted to its operation with that status on 1030 
ke, namely, the fact that the former mode would provide a more fair, 
efficient and equitable distribution of radio transmission facilities, 
as required by Section 307(b) of the Communications Act. This Com- 
mission has stated in numerous decisions that, in situations where 
appropriate, this factor must be taken into consideration in reaching 
a determination whether a particular assignment of radio facilities 
would be in compliance with the statutory mandate. In this proceeding, 
the evidence clearly discloses that a more equitable distribution of 
transmission facilities would be accomplished by the assignment of 
Station KOB to the frequency 770 kc rather than 1030 kc. 

32. Inthe entire area of the six New England States”! there 


a Connecticut, Maine, Massachusetts, Rhode Island, New Hamp- 
shire, and Vermont. 
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are only two stations with a Class I classification as contrasted to 
twelve Class I stations in the Middle Atlantic States. 7 Of these 
twelve Class I stations in the Middle Atlantic States, six are located 


in New York City alone. On the other hand, in the eight Mountain 


States”” there are only two Class I stations (and none in New Mexico), 
since KOB lost its Class I status as a result of NARBA. Under any 


rational concept of fair and equitable distribution among the various 


states, it would be obviously more fair and equitable to permit KOB 
to operate on 770 ke together with WABC, which is located in the 
Middle Atlantic States with twelve Class I facilities, than to require 
it to share facilities on 1030 ke with WBZ, which is located in the 
New England States having only two Class I facilities, only one of 
which is now unduplicated at night. Furthermore, if KOB should be 
permitted to operate with WABC as a Class I-B facility, the eight 
Mountain States would receive their third Class I facility and the 
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Middle Atlantic States will still be left with its current twelve Class I 
facilities. Moreover, even if New York City alone be considered, if 
WABC were reduced from Class I-A to Class I-B status that city 
would still have two Class I-A and four Class I-B stations, as com- 
pared to one Class I-A and two Class I-B stations in all of the eight 
Mountain States. Finally, if the 1950 NARBA treaty is ratified, under 
its provisions 1030 ke would be classified as a I-A channel and as such 
would be the only I-A channel in the entire area comprising the six 
New England States. It would be incongruous in such event to deprive 
the New England States of their only I-A station by assigning KOB to 
share 1030 kc with WBZ in Boston while leaving the Middle Atlantic 
States with six Class I-A and six Class I-B stations. 

33. It does not require an overly acute sense of equity or fair- 
ness to reach the conclusion that, under these circumstances, the mu- 
tual operation by KOB and WABC as Class I stations on 770 ke would 
result in a far more fair and equitable distribution of radio service, 
from the standpoint of transmission facilities, among the states and 
communities, than would a similar mutual operation by KOB and WBZ 
on 1030 kc. 


22 New Jersey, New York, and Pennsylvania. 


cis Arizona, Colorado, Idaho, Montana, Nevada, New Mexico, Utah, 


and Wyoming. 
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IV. Programming and Network Affiliations 


34. On the basis of engineering considerations -- which for 
reasons already stated must be paramount -- the assignment of KOB 
to the frequency 770 kc, as a Class I-B station, with both that station 
and WABC directionalizing their operations so that they would afford 
each other mutual protection as Class I-B stations, has been selected 
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as the most desirable of the ten modes suggested, from the standpoint 
of providing broadcast service to the public, particularly to those pop- 
ulations which are shown to have the greatest need therefor. It is now 
appropriate to consider whether anything appearing in the evidence 
concerning the programming of the stations involved, namely, KOB, 
WABC, WBZ and KXA, or respecting the matter of network affiliations, 
would lead to a different choice. 

35. The only significant questions which can be posed in this 
connection are (1) whether the conclusion reached above, that KOB 
should operate with the maximum facilities possible is rendered inap- 
propriate by the character of its program service as compared with 
the program service rendered by the Eastern stations and by KXA, 
which would lose service with KOB so operating; and (2) if one or the 
other of the Eastern stations must, in the public interest, lose service, 
should it be WBZ rather than WABC. As indicated in the above Find- 
ings of Fact, the primary service areas of WBZ and WABC, under the 
various modes of operation, are completely separate; their secondary 
service areas are substantially the same; the primary and secondary 
service areas of KOB are completely outside of the WABC and WBZ 
service areas; and the primary service area of KXA is completely 
outside of those of any of the other stations. 

36. As previously mentioned, WBZ stressed at the hearing its 
role as the outstanding New England station. It appears from the evi- 
dence that WBZ does in fact devote attention in certain phases of its 
programming to the particular needs and interests of inhabitants in 
the six-state New England area, and that its service is relied on by 
listeners in certain fairly distant parts of that area (particularly New 
Hampshire and Maine) for announcements about weather conditions, 
club and social activities, school schedules, and similar matters. 
However, as previously observed, except for such special features, 
there is no showing that the remainder of the program service ren- 
dered by that station would be of any greater interest to the inhabitants 


[7404] 

796 
of New England, outside of Boston and its contiguous surrounding rural 
area, than would the programming of any other stations serving the 
New England states. 


[7405] 

37. The significant facts as to network affiliations and duplica- 
tion thereof, as shown in the above Findings of Fact, are briefly re- 
viewed below. KOB is an affiliate of the National Broadcasting Com- 
pany. Of the 29 other stations providing primary daytime service to 
parts of the area which KOB would serve if operating on 770 kc, but 
not if operating on 1030 kc, two are NBC affiliates and these stations 
serve the eastern and southeastern portion of this "differential area." 
To most of that portion of the "differential area" which receives only 
one or two other services, KOB would provide the only primary day- 
time service from an NBC-affiliated station and it would provide the 
only such service to less than half of the portion of the "differential 
area" which receives three other services. KOB would provide the 


only primary nighttime service from an NBC affiliate to the entire 


area within which it would render such service operating on 770 kc as 
a Class I-B station (or, in fact, under any other mode of operation 
considered herein). All of this nighttime primary service area, how- 
ever, receives at least five secondary services from Class I stations 
affiliated with the National Broadcasting Company. Of the 22 Class I 
stations which render secondary service within the potential secondary 
service area of KOB, if operating as a Class I-B station, ten are NBC 
affiliates. Practically all of this area receives secondary service 
from at least one NEC affiliate. All of the said area which receives 
more than two secondary services receives at least two such services 
from NBC -affiliated stations and most of such area receives at least 
three such services. Of that portion of the secondary service area 
which receives primary service, at least 80% thereof receives at 
least one such service from an NBC-affiliated station. 
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38. Of the 37 other stations providing primary nighttime serv- 
ice to the areas which would lose the primary nighttime service of 
WABC, if that station were required to directionalize its operation, 
four are ABC affiliates; however, less than 25% of this area receives 
primary service nighttime from these stations. None of these affili- 
ates is a Class I station. A large number of stations affiliated with 
ABC, including one Class I station (WLS, Chicago) provide primary 
nighttime service to portions of the area’ which would lose the secondary 
service of WABC if that station were required to directionalize its op- 
eration as a Class I-B station. However, only about 20% of this area 
receives such primary service. To most of the eastern United States, 
including all of the WABC primary service area under any mode of 
operation explored herein, only one other station, namely, WLS, Chic- 
ago, provides secondary service from an ABC -affiliated station. In 
the northwestern portion of the present WABC secondary service area, 
additional secondary service is provided by ABC-affiliated Station 
KXEL, Waterloo, Iowa. However, to the great bulk of the present 
WABC secondary service area, and to most of such area which would 
be lost to that station if it were required to directionalize its operation, 
WLS provides the only other secondary service from an ABC affiliate. 
Operating directionally, WABC would continue to provide secondary 
service to all of the New England area which does not receive secon- 


dary service from WLS. 


[7406] 
39. As above shown, Station KXA, Seattle, is primarily a 


"good music" station and presents some other programs of a public 


service character which appear to be meritorious. 

40. The facts relating to the program services of Stations KOB, 
WABC, WBZ and KXA, apart from network affiliation, have been set 
forth at length in the above Findings of Fact and do not require repeti- 
tion here. It is apparent, from all of the evidentiary facts heretofore 
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discussed, relating to the programming and network affiliations of 
some of the parties involved in this proceeding, that nothing appearing 
therein is of sufficient significance to change the conclusion independ- 
ently reached above on the basis of engineering facts as to the proper 
solution of the allocation problem presented herein. Concerning the 
possible duplication of the service of NBC by other NBC stations, as 
previously noted, there would be no such duplication with regard to 
those populations which would receive primary nighttime service from 
KOB under any mode of operation. With respect to the secondary 
service area of KOB, operating as a Class 1 station on 770 kc, the 
population therein has available other secondary service from a num- 
ber of NBC affiliates. However, this fact is of limited significance 
because (1) secondary service is not the equivalent of primary serv- 
ice, but is subject to adverse reception conditions; and (2), as previ- 
ously indicated, only slightly more than 40% of the programming of 
KOB during nighttime hours is of network origin. It is of course recog- 
nized that the necessity for the loss of one of only two ABC secondary 
services available to large areas throughout the country is indeed an 
unfortunate matter. | Nevertheless, the greater need for the service 
of KOB in the southwestern area -- a need existing irrespective of 
programming considerations and overriding them-- outweighs this 
prospective loss in addition to, and together with, the sum total of 
other considerations discussed herein. Furthermore, it cannot pos- 
sibly be found on the basis of the evidence discussed above, that the 


loss of service in the East should be borne at the expense of WBZ 
rather than of WABC, since the program service of the former, 


which, as noted above, is of some value to listeners generally, is 
completely unduplicated due to the fact that WBZ has no network affil- 
iation. 

41. In any event, these considerations cannot properly consti- 
tute the basis for a basic allocation such as the one involved herein. 


The Commission's allocations scheme is designed to bring broadcast 
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service -- primary service if possible, and secondary service as 
well -- to as large a part of the population as possible. The engineer- 
ing facts involved in such an allocation are permanent, not subject to 
change. This is likewise true of the assignments involved. Therefore, 
assignments of this character should not be subject to such ephemeral 
considerations as programming, or the perhaps slightly less change- 
able but still not immutable situation with respect to network affilia- 


tions. 
[7407 ] 


V. The "Equities" and Interests of the Parties 

42. Inno manner whatsoever has the conclusion heretofore 
reached respecting the proper solution in the public interest of the 
problem involved herein been based upon or influenced by any so- 
called "equities" or private interests which either KOB or Westinghouse 
contend are entitled to protection. It happens incidentally, however, 
that the solution found herein is one with which these parties would be 
expected to be in accord on the basis of their respective private claims 


and equities. In fact, KOB has urged the same solution in its proposed 


findings and conclusions filed in this proceeding. hs It is therefore 


necessary, under the circumstances, to consider only the claims and 
"equities" of WABC. 20 

43. The basic claim insistently asserted herein by WABC is that 
it was, in effect "dragged" into the "KOB problem" when the Commis- 
sion, without a hearing, assigned that station to 770 ke in October, 
1941. In so doing, the Commission had determined that temporary 
operation by KOB on 770 kc, rather than on 1030 ke, would enable 
that station to render a better service. WABC contends, however, 
that no reason has ever been shown as a matter of record why the 
Commission should have selected 770 ke as a better frequency for the 
use of KOB than any other frequency, except 1030 kc. In fact, on 
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November 23, 1953, WABC filed a petition requesting the Commission to 
expand the issues and to reopen the record in this proceeding in order 
to investigate the possible operation by KOB on other clear channel 
frequencies, which was denied by the Commission in its Memorandum 
Opinion and Order adopted May 26, 1955. Ever since the year 1941 
ABC has protested with great vigor, against the operation by KOB on 
770 ke. 


24 Westinghouse claims that the assignment of KOB to 1030 ke under 
any of the operational possibilities in this proceeding would be contrary 
to the public interest but takes no position as to which of the operations 
by that station on 770 ke should be selected. 


“ Any equitable claim KXA might have would be based on the fact 
that it has a pending application on file for 770 kc, unlimited time 
(BP-5735), which that party has repeatedly urged should have been 
consolidated for a comparative hearing in the instant proceeding. The 
Commission completely disposed of this matter in its March, 1956, 
Memorandum Opinion and Order (13 RR 870) and it is therefore both 
unnecessary and inappropriate to consider it further. 


[7408] 

44, In view of the extensive evidentiary hearing which has been 
held in the instant proceeding, in which WABC fully participated, and 
in which the ten possible modes of operation by Station KOB specified 
by the Commission were exhaustively explored, it can no longer be 
validly claimed by WABC that the future assignment of KOB to the 
frequency 770 kc asa Class I station would be made without according 
that party complete due process or that it was not given its "day in 
court". Such contention therefore has now been rendered moot. In 
denying the petition of WABC requesting an investigation of the possible 
operation by KOB on other clear-channel frequencies, the Commission, 
after noting the fact that the Court of Appeals, District of Columbia 
Circuit, had ruled that, in the interests of expedition, separate con- 
sideration of the "KOB problem" was required, unconnected with or 
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delayed by the clear-channel hearing, made the following statement: 
"To consider, as WABC suggests, the possible use of 
other clear channels clearly brings up anew the issue of in- 
cluding a minature Clear Channel hearing within the subject 
KOB proceeding. In the Commission's opinion, consideration 
of other clear channels in this matter is clearly a reattachment 
of the subject proceeding to the voluminous and complex Clear 
Channel hearing, and the only hope for solution of the KOB 
problem, short of a simultaneous decision in the Clear Channel 
proceeding, requires the Commission to restrict its considera- 
tion to the two frequencies which have been directly involved 
since the problem first arose in 1941. Whatever equities there 
are for considering other clear channels, and there are some, 
they are dwarfed by the compelling need for the earliest termin- 
ation of this proceeding possible, consistent with a fair and 
judicious hearing and decision. Accordingly, WABC's issue to 
investigate the possible use by KOB of other clear channels must 
be denied." 
In view of the unique history of this case and the necessity, as pointed 
out by the Court of Appeals, for arriving at an expeditious solution of 
the "KOB problem", it is apparent that the Commission's action in 
limiting the hearing in the instant proceeding to the two channels his- 
torically involved in this problem constituted a sound and judicious 
exercise of its administrative discretion. We have noted the conten- 
tion advanced that the institution of the Clear Channel Proceeding post 
the initiative of the instant proceeding, automatically absorbed this 


proceeding and became a bar to further action specifically directed 

to the "KOB problem". As we believe we have clearly stated in Further 
Notice of Proposed Rule Making, Docket, 6741, released April 15, 1958, 
the Clear Channel Proceeding contemplates the resolution of problems 
not herein considered and does not constitute the bar advanced by ex- 


ceptors. 
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45. Moreover, it must be emphasized and reiterated that, what- 
ever private "equities" or interests of WABC may be adversely af- 
fected as a result 


[7409 | 
of certain detrimental effects which the service of that station would 
undoubtedly suffer from the operation of Station KOB on 770 kc as a 
Class I station, such consideration must here, as in other proceed- 
ings, be subordinate to the paramount criterion by which the Commis- 
sion is required by statute always to be guided, namely, the public 
interest. In considering a situation in which the Federal Radio Com- 
mission completely deleted two stations by terminating their licenses 
and giving their facilities to another station, the Supreme Court made 
the following statement with respect to the private claims of the par- 
ties vis-a-vis the authority of the regulating agency: 
"This broad authority plainly extended to the deletion of existing 
stations if that course was found to be necessary to produce an 
equitable result. The context, as already observed, shows 
clearly that the Congress did not authorize the Commission to 
act arbitrarily or capriciously in making a redistribution, but 
only in a reasonable manner to obtain a legitimate end. That 
the Congress had power to give this authority to delete stations, 
in view of the limited radio facilities available and the confu- 
sion that would result from interference, is not open to ques- 
tion. Those who operated broadcasting stations had no right 
superior to the exercise of this power of regulation. They 


necessarily made their investments and their contracts in the 


light of, and subject to, this paramount authority." (F.R.C. 
v. Nelson Brothers Bond & Mortgage Company, 289 U.S. 266, 
282; (emphasis supplied)). 

As the evidence in this proceeding has clearly established that the 


solution reached herein would best serve the public interest, the 
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so-called "equities" or private interests of any parties which are in 
conflict therewith must of necessity be disregarded. 
VI. Modification of License of Station KWBU. 

46. Issue 26 calls for evidence as to whether the license of KWBU, 
Corpus Christi, Texas, should be modified to specify daytime only op- 
eration. As hereinbefore shown, KWBU holds a regular license to oper- 
ate on 1030 kc with power of 50 kw from local sunrise, Boston, to local 
sunset, Corpus Christi. Because of the fact that operation of KWBU 
between the hours of local sunrise, Boston, and local sunrise, Corpus 
Christi, would cause severe interference to any early morning operation 
of KOB on 1030 ke, the Commission included Issue 26. Since it is clear 
from the evidence that the "best possible utilization" of the frequencies 
and facilities involved under the issues would result from the operation 
of KOB on 770 kc in the manner contemplated under Issues 9 and 10, 
rather than on 1030 ke, no useful purpose would be served, on the basis 
of this proceeding, by the modification of the KWBU license to specify 


daytime only operation. 


[7410] 

VII. The Amendment of Section 3.25 of the Rules 

47. Issue No. 7 herein calls for a determination as to whether 
Section 3.25 of the Rules should be amended to permit operation by 
KOB in one of the modes specified by the issues. In view of the con- 
clusion reached herein that both Station KOB and WABC should be 
licensed to operate on 770 kc in the manner contemplated by Issues 
9 and 10, it is clear that Section 3.25 should be amended for that 
purpose and that the amendment should permit their simultaneous 
operation as Class I stations, with power of 50 kilowatts, employing 
directional antennas at night with the parameters specified in Paragraph 
22 of the Findings of Fact. While certain of the issues - other than 
Issue No. 7 - and much of the evidence and portions of the Decision 
herein are expressed in terms of Class I-B operation by the stations 
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involved, which fact serves to fully identify the modes of operation in 
terms of the present Rules, it does not follow that the amendment to 
be adopted should necessarily specify Class I-B operation. To the con- 
trary, all factors appropriate to the formulation of the amendment 
should be carefully considered. 

48. The Commission has recently given consideration in another 
proceeding to the adoption of amendments to Section 3. 25 consonant with 
the amendment considered during the course of this proceeding. Ina 
Further Notice of Proposed Rule Making released April 15, 1958, in 
Docket No. 6741 (Clear Channel Broadcasting in the Standard Broadcast 
Band), the Commission stated: 

There is no practicable basis for increasing the number of 
clear channels. We conclude that it would not be in the public in- 
terest to decrease the number of clear channels, since much 
needed improvements in wide area service to regions lacking in 
groundwave service can be achieved only by clear channel stations 
adequately protected against interference. We conclude that this 
need requires that all the frequencies now classified as clear chan- 
nels remain so classified. Moreover, we propose retention of 
the present designations of the Class I-A and Class I-B channels. 
We do look toward the removal of nighttime exclusivity on 12 
designated Class I-A channels, and the assignment of an additional 
Class I station on five of these 12 channels. However, while in 
certain respects the new assignment rules for these channels 
would be similar to those governing station assignments on 
Class I-B channels, we do not propose their reclassification as 
I-B channels. The Class I-A designation would be retained, con- 
sistently with their classification under NARBA as U. S. Class 
I-A channels entitled to the higher degree of protection foreign 
countries have agreed to provide on the Class I-A channels, as 
compated with the lesser protection required on the Class I-B 
channels." 
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49. The considerations stated in the Notice in Docket No. 6741 
with reference to the classification under NARBA as U. S. Class I-A 
channels and the retention of these designations in the Commission Rules 
are equally valid with respect to the amendment to be adopted here. 
Thus, we conclude that Section 3.25 should retain the designation of 
770 kilocycles as a Class I-A channel and be amended to permit the 
assignment thereon of an additional Class I station. 

50. The anomalous character of the situation presented herein 
must be emphasized (as it has been in the past by the Commission), as 
it is not intended to give any impression of favoring in the slightest, a 
policy by the Commission of considering applications for additional 
Class I stations at this time as a matter of course or routine. The 
problem here is indeed unique. The amendment of Section 3. 25 is 
necessary to make 770 kc available for assignment in New Mexico in 
order to restore Station KOB to the position it once occupied so as to 
bring its service to areas in great or substantial need thereof, in ac- 
cordance with our findings and conclusions herein. 

51. In its Memorandum Opinion and Order, released on Novem- 
ber 6, 1956, in response to a request by KOB that "show cause" orders 
should be issued to the parties to cover all possible modifications con- 
templated by the issues in this proceeding, the Commission denied such 
request on the ground that it was premature. We now affirm that de- 
cision. It appears, moreover, that no such procedure will be neces- 
sary for the reason that sufficient time! can be afforded in our decision 
to bring it into full effect following the expiration of the delimited, pres- 


ent statutory license terms” of Stations KOB and WABC. Before giving 


further consideration to these stations, however, it is appropriate to 
observe that no further action is required, as indicated in preceding 
paragraphs, with reference to the licenses of Stations KWBU and KXA. 


26 The Communications Act of 1934, as amended, Section 307(d): 
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"No license granted for the operation of a broadcasting station shall 
be for a longer term than three years. . ." 


[7412] 

52. The license of Station KOB expires by its terms on October 
1, 1959. The license of Station WABC for non-directional operation on 
770 ke expires in similar manner on June 1, 1960. The continuation of 
these authorizations without modification to those dates presents a prac- 
tical solution to a problem involving the public interest in the continuity 
of broadcast service. In addition, the private convenience of the li- 
censees may appropriately be considered, in terms of the effect upon 
the public interest. Clearly it is desirable that a sufficient time should 
be afforded for the licensees to proceed in an entirely orderly way. In 
any event, an appreciable time will be necessary before all new opera- 
tion can begin. During this time further engineering studies may be 
made. The exact proposals can be determined by the licensees in order 
that the full facts concerning the new operations may be filed with the 


27 


Commission as required by the statute. The effect of the new con- 


struction upon the safety of air navigation must be satisfactorily deter- 


pinede and other appropriate determinations flowing from this decision 


must be made before permits (licenses) for necessary construction can 
be issued. Finally, an adequate time will be required for completion of 
construction and for the equipment tests prior to commencement of op- 
eration under the new licenses. The October 1, 1959, and June 1, 1960, 
dates afford a reasonable time within which these matters can be con- 
cluded. Appropriate authorizations will be issued to Albuquerque Broad- 
casting Company and American Broadcasting-Paramount Theatres, Inc., 
by these dates, to specify simultaneous operation of Stations KOB and 
WABC on 770 ke with 50 kw power as Class I stations employing direc- 
tional antennas nighttime for mutual protection from interference. 

53. Although the procedure we are adopting will not require con- 
current changes in the two stations, we do not find in this fact a serious 
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barrier to continued operation throughout a changeover period which 
will extend on the present record not beyond June 1, 1960. One addi- 
tional factor requires consideration. Either the Albuquerque Broad- 
casting Company or American Broadcasting-Paramount Theatres, Inc. 


at its 


a The Communications Act of 1934, as amended, Section 308(b): 


"All applications for station licenses, or modifications or renewals 
thereof, shall set forth such facts as the Commission by regulation 
may prescribe as to the citizenship, character, and financial, techni- 
cal, and other qualifications of the applicant to operate the station; 

the ownership and location of the proposed station and of the stations, 
if any, with which it is proposed to communicate; the frequencies and 
power desired to be used; the hours of the day or other periods of time 
during which it is proposed to operate the station; the purposes for 
which the station is to be used; and such other information as it may 
require." 


28 FCC Rules, Part 17, Concerning the Construction, Marking and 
Lighting of Antenna Towers and Supporting Structures. 
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dis2retion may choose to file an application for renewal of the present 
license to request additional time before making any change in its 
operation. Such an application, properly filed, would be entitled to 
consideration.to the full extent warranted by the matters set forth in 
the application. Unless otherwise directed by the Commission, the 
application could be filed under the Commission Rules as late as ninety 


days prior to the expiration date of the license sought to be renewed. he 
Thus, WABC could file as late as March, 1960. Under Commission 


procedure, the present operation of the station could be continued 


pending the final resolution 


29 Section 1. 328(a) of the Commission's Rules: "Unless otherwise 
directed by the Commission, an application for renewal of license 
shall be filed at least 90 days prior to the expiration date of the license 
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sought to be renewed except that applications for renewal of license of 
an experimental or developmental broadcast station or a television 
broadcast translator station shall be filed at least 60 days prior to the 
expiration date of the license sought to be renewed." 

Section 1. 328(c) of the Commission's Rules: "Whenever the Com- 
mission regards an application for a renewal of license as essential to 
the proper conduct of a hearing or investigation, and specifically dir- 
ects that it be filed by a certain date, such application shall be filed 
within the time thus specified. If the licensee fails to file such appli- 
cation within the prescribed time, the hearing or investigation shall 
proceed as if such renewal application had been received. 


[7414] 
of the matters raised by the application *? which might require more 


than ninety days and thus extend beyond the June 1, 1960 expiration 
date. Without reference to the merits which such an application might 
present, we do not believe that the effectivity of our decision should be 
left open at this time to potential procedural delay which can readily 

be avoided by advancing the date by which the WABC application must 
be filed to July 1, 1959, which date is effective also for Albuquerque 
Broadcasting Company under the Commission Rules. American Broad- 
casting-Paramount Theatres, Inc., will be directed to file its applica- 
tion for renewal of present license, if such is to be filed, not later than 
July 1, 1959. 


=o Section 1. 65(a) of the Commission's Rules: ‘Where there is 
pending before the Commission at the time of expiration of license 
any proper and timely application for renewal of license with respect 
to any activity of a continuing nature, in accordance with the provision 
of Section 9(b) of the Administrative Procedure Act, such license shall 
continue in effect without further action by the Commission until such 
time as the Commission shall make a final determination with respect 
to the renewal application. No operation by any licensee under this 
section shall be construed as a finding by the Commission that the op- 
eration will serve public interest, convenience or necessity, nor 
shall such cperation in any way affect or limit the action of the Com- 
mission with respect to any pending application or proceeding. A 
licensee operating by virtue of this section shall, after the date of 
expiration specified in the license, post in addition to the original 
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license, any acknowledgment received from the Commission that the 
renewal application has been accepted for filing or a signed copy of the 
application for renewal of license which has been submitted to the 
licensee, or in services other than broadcast and common carrier, a 
statement certifying that the licensee has mailed or filed a renewal 
application, specifying the date of mailing or filing." 


[7415] 
VUI. Final Conclusions and Order 
54. We take this opportunity to remark that a number of excep- 
tions to the initial decision have been in the nature of preserving prior 
objections to rulings, orders and the like which have previously issued. 


Having discussed these matters at length in the pertinent document, we 


deem it unnecessary to reiterate our position and reasoning at length 


herein, deeming our Appendix E to be adequate in these premises. 

55. In view of all of the matters set forth in the Findings of Fact 
and discussed in the Conclusions, supra, and in the light of the entire 
record in the instant proceeding, it is finally concluded that the public 
interest would be served through the amendment of Section 3. 25 of the 
Commission's Rules (with related amendments reflected in Section 
3.182), and by the simultaneous operation of Stations KOB, Albuquer- 
que, New Mexico, and WABC, New York, New York, on the frequency 
770 kc, in the manner indicated herein. Sections 3.25 and 3.182 of 
the Commission's Rules are being amended in anOrder (FCC 58-815) 
adopted simultaneously herewith. 

56. Accordingly, IT IS ORDERED, That: 

Albuquerque Broadcasting Company is granted leave to 
amend its application (File No. BMP-1738) for modification of con- 
struction permit to specify nighttime operation of Station KOB, Albu- 
querque, New Mexico, on the frequency 770 kc, with power of 50 kilo- 
watts, employing a directional antenna with the parameters specified 
in Paragraph 22 of the Findings of Fact, supra; American Broadcast- 
ing-Paramount Theatres, Inc., is granted leave to file an application 
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for authority to make changes in the operation of Station WABC, New 
York, New York, on'770 kilocycles, to specify nighttime operation, 
employing a directional antenna with the parameters specified in Para- 


graph 22 of the Findings of Fact, supra; American Broadcasting- 


Paramount Theatres, Inc., is directed to file its application for re- 
newal of license (File No. BR-167), expiring June 1, 1960 of Station 
WABC, New York, New York, not later than July 1, 1959; the applica- 
tions of Albuquerque Broadcasting Company for license to cover con- 
struction permit as modified (File No. BL-1799) and for authority to 
determine operating power by direct measurement (File No. BZ-1583) 
are dismissed; and 

57. These proceedings are to remain open for the purpose of 
considering further adjudicatory matters as may be based upon the 
orders herein directed to Stations KOB and WABC. 

58. In view of the fact that all of the corrections to the transcript 
of record requested by Albuquerque Broadcasting Company appear, upon 
review, to be appropriate and that no objections have been interposed 
thereto, IT IS FURTHER ORDERED, That its 'Motion to Correct Rec- 
ord Transcript" is granted in its entirety and that the transcript of 
record be corrected.accordingly. 

FEDERAL COMMUNICATIONS 
COMMISSION 
/s/ Mary Jane Morris 
Secretary 
Adopted: September 3, 1958 
Released: September 5, 1958 
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APPENDIX A 
HISTORY OF THE PROCEEDING 

Station KOB commenced operation jin the year 1922 under a license 
issued by the Department of Commerce. Prior to the reallocation of 
channels by the Federal Radio Commission in 1928, this station operated 
on several different frequencies and with various powers. On November 
11, 1928, it was assigned to the frequency 1180 kc with power of 10 kw 
sharing time at night with Station KEX, Portland, Oregon. On November 
27, 1939, its license was modified to provide for unlimited hours of 
operation and from that date until March 29, 1941, KOB was the only 
station licensed to operate at night on 1180 kc. Prior to 1941 KOB's 
authorized power was changed on several occasions but at all times 
after 1927 it operated with at least 10 kw which is the minimum power 
for a Class I station. On May 7, 1940, the Commission issued KOB a 
construction permit authorizing it to increase its power to 50 kw and 
designating it a Class I station. 

In the reallocation of frequencies under the terms of the North 
American Regional Broadcasting Agreement, no provision was made 
for the stations of United States previously using 1180 kc to continue 
operating on a common channel and assignments had to be found for 
them on frequencies already assigned to other United States stations. 
In the preliminary list of NARBA assignments published by the Com- 
mission on September 11, 1940, it was proposed to assign KOB to the 
frequency 1030 kc, with power of 50 kw, operating unlimited time direc- 


tional antenna at night, as a Class II station. t This proposal neces- 


sarily involved the reclassification of 1030 kc as a Class I-B instead 
of a Class I-A frequency and also the reclassification of WBZ, Boston, 
Massachusetts, from I-A to I-B status. Comments opposing this 
proposal were filed on behalf of both KOB and WBZ. Under arrange- 
ment with the Commission, engineers for KOB made field intensity 
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recordings of the signals of WBZ and WCAU, Philadelphia, Pennsylvania, 
at Albuquerque, during December, 1940. These measurements indicated 
that the limitation from WBZ was materially higher than that from WCAU 
and some thought was given to the possibility of placing KOB on WCAU's 
frequency which was then 1200 kc. 


1 This list also provided for the operation of WJZ (now WABC) on 
770 ke, with power of 50 kw, unlimited time, as a Class I-A station. 
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However, at the time of the North American Regional Radio Engineering 
Meeting in January, 1941, the proposed frequency of WCAU was changed 
from 1200 ke to 1210 ke in order that WOAI, San Antonio, Texas, could 
operate on 1200 ke with less possibility of interference to a Mexican 
Class I-A station on 1220 kc. The Mexican Delegation objected to the 
assignment of KOB to\1210 ke and, as a result, no frequency other than 
1030 ke appeared to be available for immediate assignment to KOB. 

On February 4, 1941, the Commission adopted an order proposing 
the assignment of KOB to 1030 kc, with power of 10 kw, unlimited time, 
with the following proviso: 'Increase in power to value given in out- 


standing construction permit [50 kw] contingent upon submission and 


approval of required directional antenna, proof of performance and 
grant of application for license to cover.'’ The order further provided 
that if the applicant objected, a hearing would be held with respect to the 
proposed assignment. 

KOB filed a formal objection to the above order on February 19, 
1941, but on March 3, '1941, this objection was withdrawn by letter which 
stated in part: "While the withdrawal of its request for hearing on the 
conditions the Commission proposes to impose upon its renewal applica- 
tion means complete loss of secondary service by KOB after March 29, 
1941, the licensee has concluded that the broad public interest in the 
effectuation of the Havana Treaty would probably be best served by 
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accepting this temporary loss of service and proceeding to an early 


determination of its individual problems in a proceeding initiated in 
another manner." On March 4, 1941, the Commission considered the 
question of the KOB assignment and adopted the following minute with 
respect thereto: 
"Directed that any renewal of license for the operation of 
this station which may be granted for the period beginning 
March 29, 1941, should specify the frequency 1030 kc with 
10 kw power as proposed in Order of February 4, 1941, and 
that consideration of the question as to which frequency 
should be permanently assigned this station be deferred 
until an appropriate application presents that issue." 
KOB was informed of this action by letter dated March 18, 1941. Pursuant 
to the above decision, the KOB license was modified on March 29, 1941, to 
specify the frequency 1030 kc, with power of 10 kw, unlimited time, and 
since that date the KOB license has specified those facilities. On April 
23, 1941, KOB had filed an application for Special Service Authorization 
to permit operation on 1030 kc, with power of 50 kw day, and 25 kw night, 
unlimited time. This application was granted on June 3, 1941, and KOB 


operated with these facilities for a period of several months. 
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Meanwhile, in order to determine what frequency would be most 
suitable for the final assignment to KOB, a field strength recording 
program was undertaken by the Commission in March, 1941. The pur- 
pose of the measurement program was to determine the relative signal 
intensities of a number of eastern clear channel stations in the service 
area of KOB. Before sufficient data could be collected, atmospheric 
conditions necessitated suspension of the recording program. Such 
data as the Commission then had, however, indicated that KOB's serv- 


ice area on 770 kc would be more extensive than on 1030 kc. Accordingly 
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on October 14, 1941, the Commission, on its own motion, modified KOB's 
Special Service Authorization to specify 770 ke in lieu of 1030 kc. Further 
measurements of WBZ and WJZ : were made at Grand Island, Nebraska, 
and Kingsville, Texas, beginning in December, 1941, and continuing until 
the end of February, 1942. Before conclusive results could be obtained, 
however, the measurement program was suspended because of the war. 

At the time of the modification of the KOB Special Service Authoriza- 
tion, WJZ, a Class I-A station, operating on 770 kc, with power of 50 kw, 
unlimited time, was licensed to the National Broadcasting Company. On 
October 19, 1941, The National Broadcasting Company filed a petition 
in opposition to the modified Special Service Authorization. This petition 
was denied by an order of the Commission dated November 25, 1941, and 
a petition for rehearing, filed December 15, 1941, was similarly denied 
on January 6, 1942. The reasons stated for the denial of these two peti- 
tions were: (1) that the operation of Station KOB on 770 kc was temporary; 
(2) that the Commission has the power under the Communications Act of 
1934 to ascertain by actual operation on a temporary basis what facilities 
to be used by Station KOB on a regular basis would best serve public 
interest, convenience and necessity; and (3) "that if and when any assign- 
ment on a regular basis is made to Albuquerque Broadcasting Company 
(KOB) which, in any way, agrieves or adversely affects petitioner's 
interests, petitioner will have twenty days from and after the effective 


date of any such action within which to file a petition for rehearing." 


a The station referred to above as WJZ now operates under the call 
letters WABC and is presently licensed to American Broadcasting-Para- 
mount Theatres, Inc., the last successor to the National Broadcasting 
Company as a licensee of that station. It is understood, therefore, that 
all references herein to Station WJZ are now applied to Station WABC. 
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As noted above, the measurement program designed to ascertain 
the most satisfactory permanent assignment for KOB was interrupted by 


the war and KOB has continued to operate on 770 kc under successive 
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extensions of the above Special Service Authorization until the present 
time, 

On February 3, 1944, KOB filed its applications herein for modifi- 
cation of construction permit and license to cover, specifying regular 
operation on 770 kc with power of 50 kw, unlimited time. On May 9, 1944, 
these applications were designated for hearing and the hearing was later 
scheduled to begin on July 10, 1944. On June 22, 1944, WJZ petitioned 
for leave to intervene which was granted on June 28, 1944. On June 30, 
1944, counsel for KOB and WJZ entered into an agreement as follows: 

1. That if Station KOB would consent to the continuance 

sought by WJZ, the latter would not protest, during 
the litigation, any further extension of Station KOB's 
special service authorization (on 770 kc) which the 
Commission should see fit to grant. 
. That in view of this, both parties would use their best 
efforts to avoid further delays. 
Pursuant to this agreement WJZ requested a ninety days’ continuance 
which was granted without opposition by KOB. 

Thereafter, numerous pleadings seeking enlargement of the issues 
and other relief were filed by both parties and several continuances were 
had. The hearing was finally commenced on January 2, 1945, and the 
record was first closed on January 12, 1945. One of the issues specified 
in the above proceeding was "'to determine whether Section 3.25 of the 
Commission's Rules should be amended so as to permit the operation of 
Station KOB as proposed in application B5-MP-1738." 

On February 20, 1945, the Commission initiated the Clear Channel 
Hearing, Docket No. 6741, which placed in issue the appropriate classi- 
fication of all of the clear channels. A decision in Docket No. 6741 has 
not yet been issued. 

On March 23, 1945, WJZ filed a motion to postpone the decision 
in the KOB case pending the entry of a final order in the Clear Channel 
Hearing. In support of this motion WJZ asserted that no useful purpose 
would be served by the Commission in making a decision with respect to 
the 
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770 ke clear channel in advance of its determination with respect to the 
allocation and use of all clear channels in Docket No. 6741; that any 
order that the Commission might enter in the KOB case would in all 


probability be only a temporary expedient until the Order in Docket 
No. 6741 became final at which time the KOB matter might have to be 
considered de novo; and that if the KOB matter were decided prior to 


the entry of a final Order in Docket No. 6741, it would be entirely 
possible that one or more of the parties might be compelled to under- 
take new construction which would not be in accord with the Commis- 
sion's ultimate determination in Docket No. 6741. KOB filed an opposi- 
tion to the foregoing motion on April 2, 1945. The Commission has never 
taken formal action on the above petition by WJZ to postpone decision in 
the KOB case. On August 9, 1946, however, the Commission issued a 
Public Notice entitled "Statement of Procedure to be Followed by Com- 
mission in Connection with Applications to Operate on I-A Channels" 

(1 RR 53:905), which set forth the situation with respect to KOB's opera- 
tion and pending application and stated that the KOB application and all 
other applications for operation on 770 kc or 1030 kc would be put in the 
pending files until after a decision in the Clear Channel Hearing. 

Meanwhile, on October 29, 1945, WJZ, without withdrawing its 
earlier motion to postpone decision, filed a petition requesting a prompt 
decision in the KOB case and on February 14, 1946, also filed a motion 
to dismiss the KOB applications. The motion to dismiss was denied on 
April 3, 1946, and the petition for prompt decision was dismissed on 
May 24, 1946. 

On February 17, 1948, and February 14, 1949, WJZ filed further 
petitions seeking in the alternative that the KOB application herein be 
denied or that the record be reopened for further hearing on enlarged 
issues. These petitions were denied by Memorandum Opinion and Order 
dated March 24, 1949 (4 RR 1419). On May 20, 1949, WJZ filed a further 
petition seeking dismissal of the KOB applications or a grant of the relief 
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previously requested in its petitions filed October 29, 1945, February ny 
1948, and February 14, 1949, This petition was denied by the Commis- 
sion in its Memorandum Opinion and Order of May 25, 1949 (4 RR 1422). 
Thereafter, on August 23, 1949, a motion was filed by American 

Broadcasting Company, Inc., (the then successor licensee of Station WJ Z), 
requesting the Commission (1) to deny the pending application of Albu- 
querque Broadcasting Company (File No. BSSA-214) for extension of special 
service authorization for the operation of KOB on the frequency 770 ke with 
power 50 kw day and 25 kw night, unlimited time, and (2) to grant the relief 
previously requested by the petitioner in its petitions of October 29, 1945, 
February 17, 1948, February 14, 1949, and May 20, 1949, with respect to 
the applications herein of Albuquerque Broadcasting Company (Dockets 
Nos. 6584 and 6585) for modification of construction permit and license 
for the 
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operation of Station KOB on 770 kc, with power of 50 kw, unlimited time. : 


Subsequently, after oral argument thereon, the Commission in its Memo- 
randum Opinion and Order of December 14, 1949, denied the said motion 
and granted the application of KOB for extension of special service authori- 
zation (5 RR 1117). On February 23, 1950, the Commission denied a sim- 
ilar motion filed by American Broadcasting Company directed at the next 
application of KOB for a further extension of its special service authoriza- 
tion, American Broadcasting Company then appealed from these denials 

of its motions to the United States Court of Appeals for the District of 
Columbia Circuit Court and these cases were consolidated by that Court 
for decision. On July 19, 1951, the Court reversed the orders of the Com- 
mission and remanded the case to the Commission for further proceedings 
not inconsistent with the Court's opinion. American Broadcasting Company 
v. Federal Communications Commission (191 F. (2d) 492), (7 RR 2033). In 
its decision, the Court of Appeals upheld the authority of the Commission 
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to issue special service authorizations for limited periods but held that 
the continuance of KOB's special service authorization for the extended 
period involved constituted a modification of the license of WJZ without 
affording that party the opportunity for a hearing required by Section 312 
(b) of the Communications Act. . Although the Court held that the long 
continuation of the special service authorization was improper, it recog- 
nized that the complex problems facing the Commission in this matter 
might require some time to resolve. In this connection the Court made 
the following statement: 'We think the Commission should be given an 
opportunity to consider anew the difficult practical problem which con- 
fronts it. If appropriate proceedings are promptly begun and expeditiously 
carried forward,we would not regard it as inconsistent with our holding 
here if the Commission were to preserve the status quo for such reason- 
able period as may be necessary to make a 'valid determination. . . 
with all deliberate speed.'" 

In April, 1952, an application (BTC-1300) was filed for Commission 
consent to the transfer of control of Albuquerque Broadcasting Company 
from T. M. Pepperday to Time, Inc., and Wayne Coy and, on May 13, 1952, 
American Broadcasting Company petitioned the Commission to dismiss 
the instant applications (Dockets Nos. 6584 and 6585). On May 29, 1952, 
the Commission issued a Memorandum Opinion and Order granting the 
said application for transfer of control and denying the petition of Ameri- 
can Broadcasting Company to dismiss the applications in this proceeding 
(7 RR 1187). On June 17, 1952, American Broadcasting Company filed 
another petition requesting dismissal of the applications involved herein 
and on July 14, 1952, a petition was filed by Albuquerque Broadcasting 
Company for leave to amend the said applications to 


: WJZ had protested the first grant of a special service authorization 


to KOB to operate on 770 kc and the first extension thereof, but did not 
appeal from the denials of these protests. 


4 The relevant provisions of this section are now contained in Section 
316. See Section 12, Communications Act Amendments, 1952. 
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show the transfer, previously approved by the Commission, of control of 
that corporation from T. M. Pepperday to Time, Inc., and Wayne Coy. In 
its Memorandum Opinion and Order of September 30, 1952, released 
October 1, 1952, the Commission granted the petition of Albuquerque 
Broadcasting Company for leave to amend the said applications, denied 
the petition of American Broadcasting Company for dismissal thereof, 
and removed the hearing proceeding thereon from the pending file for 
consideration and adoption of a Proposed Decision (8 RR 346). On the 
same date, the Commission adopted a separate order in which it granted 
a pending application of Albuquerque Broadcasting Company (File No. 
BSSA-275) for extension of its special service authorization to operate 
on 770 ke for a period of six months from October 1, 1952, or until 
thirty days after the issuance of a final decision on the applications in 
the instant proceeding (Dockets Nos. 6584 and 6585) for regular opera- 
tion on 770 kc, whichever is sooner (8 RR 350). 

In a petition, filed on October 21, 1952, pursuant to Sections 309(c) 
and 405 of the Communications Act, ABC protested and requested recon- 
sideration of the above actions taken by the Commission on September 30, 
1952, and requested the following relief: (1) that the six-months extension 
of the SSA on 770 kc be set aside; (2) that KOB be ordered forthwith to 
return to its licensed frequency of 1030 ke; (3) that the 770 ke record 
compiled in 1945 be dismissed or returned to the pending file to await 
a decision in the Clear Channel Proceeding and (4) that KOB and WBZ 
be ordered to show cause why they should not afford each other sub- 
stantial protection on 1030 ke. In its Memorandum Opinion and Order 
of November 3, 1952, released November 6, 1952, the Commission denied 
this petition but granted the protest to the extent of ordering a hearing on 
the KOB application for extension of its SSA on 770 kc and made ABC and 
Westinghouse parties to the proceeding. The Commission refused, how- 

ever, to suspend its previous grant on September 30, 1952, of the SSA 
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extension and authorized KOB to continue operating on 770 ke without 
filing requests for further extensions pending a decision on the hearing 
thus ordered. (8 RR, 520). A hearing in the SSA proceeding (Docket 
No. 10336) was duly held in February, 1953. An Initial Decision in the 
said proceeding was issued in March, 1953, proposing to grant the SSA 
application and to continue the operation of KOB on 770 ke pending a 
final decision in the 1945 proceeding (Dockets Nos. 6584 and 6585) on 
the applications involved herein. Oral argument was held on exceptions 
to that decision before the Commission en banc, on November 9, 1953. 

On May 27, 1955, the Commission released its Memorandum Opinion 


and Order in which it reopened the record in the instant proceeding and 


directed a further hearing therein on the original and additional issues. 
The 
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parties, issues and procedural steps involved in the further hearing up 
to the time it was concluded in July, 1957, have been fully discussed in 
the ''Preliminary Statement" of the Initial Decision. 

On July 28, 1955, the Commission adopted a final decision in the 
SSA proceeding (Docket No. 10336) in which it granted the application of 
Albuquerque Broadcasting Company for extension of its SSA and decided 
to continue the operation of Station KOB on 770 ke pending the resolution 
of the instant proceeding (Dockets Nos. 6584 and 6585 (9 RR, 125)). From 
this decision and the Commission's principal interlocutory orders ABC 
took a second appeal to the United States Court of Appeals for the District 
of Columbia Circuit Court (Case No, 12883). On September 27, 1956, the 
Court issued an order reversing the Commission's decision of July 28, 
1955, in Docket No. 10336, and ordered the Commission within sixty days 
to take effective steps to substantially eliminate the then existing inter- 
ference to the service of WABC from the operation of Station KOB on the 
frequency 770 kc, pending final determination of the use to be made of 


that frequency either in the so-called clear channel proceedings or in the 
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instant proceeding (Dockets Nos. 6584 and 6585). Following receipt of 
the Court's order the Commission, in a letter dated November 8, 1956, 
directed KOB to submit within ten days a directional antenna pattern or 
patterns for temporary nighttime operation on 770 kc which would pro- 
tect the 0.5 mv/m 50% skywave contour of Station WABC and a schedule 
of the time required for completing the necessary construction, By 
letter dated November 19, 1956, KOB submitted a directional proposal 
which was designed to substantially protect the 0.5 mv/m 50% skywave 
contour of WABC. By Memorandum Opinion and Order released on 
November 26, 1956, the Commission rejected certain conditions which 
KOB had sought to attach to its compliance with the Commission's 
directive and ordered that station to advise the Commission within 
thirteen days whether it elected to discontinue nighttime operation on 
770 ke or to directionalize its existing operation. By letter dated 
December 6, 1956, KOB advised the Commission that it would install 
the necessary directive equipment within 120 days and shift over to 
directional operation pending resolution of the permanent status of 
that station. In a petition filed on December 26, 1956, KOB asked the 
Commission to reconsider its order of November 26, 1956, to take up 
such portion of the clear channel proceedings (Docket No. 6741) as 
would enable the Commission to designate "a clear channel frequency 
for the regularly licensed operation of KOB,"to classify KOB as a 
1-B station, and to direct that the record herein (Dockets Nos. 6584 
and 6585) be certified to the Commission for final disposition. ABC 
opposed this petition in a reply filed January 9, 1957. In its reply ABC 
requested the Commission (1) to reconsider those portions of its 
previous order permitting KOB to operate with a directional pattern 
on 770 ke while Dockets Nos. 6584 and 6585 are being 
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resolved and (2) to reopen the record and expand the issues so as to 


permit frequencies other than 770 ke and 1030 kc to be considered in 
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determining a permanent operating frequency for KOB. On February 14, 
1958, the Commission released its Order denying the request of ABC to 
reopen the record and expand the issues. 

By letter dated March 18, 1957, KOB asked for an additional thirty 
days in which to complete the construction of its nighttime directional 
array on 770 kc. The Commission granted this request on March 25, 
1957, with a caveat that, in the absence of unusual circumstances, no 
further extensions would be permitted. The required proof of performance 
was submitted within the period thus allowed and KOB has been operating 
on 770 ke with this directional array since April 26, 1957. 
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ttime Service to Southwest and Loss to East and to KXA, under the ten modes of operation 
(populations, and populations not receiving nighttime primary service from other stations) 


Population 
=eperenen Service to Southwest Loss to East Loss to KXA 


Primary Secondary Primary Secondary Primary 
Popul'n Popul'n Popul'n Popul'n Popul'n Popul'n Popul'n Popul'n Popul'n 
without without without without (all with 
other primary other primary at least 
Mode of Operation primary service primary service 4 other 
by KOB service service services) 


a eg Ng eS Pe ae, We ee Perera ea ead eee ees 
770 ke Class II 204,688 37,483 none - - - none - = = none - = none 


1030 ke Class II 193,460 26,638 none - - - none - - - none = f= eS none 
770 ke Class I-B 364,800 156,275 3,110,700 976,500 390,650 none 13,597,400 4,675,300 248,383*** 
1030 ke Class I-B 263,700 84,322 3,050,600 823,500 747,430 88,091 16,728,500 6,003,300 none 
770 ke 50 kw non-dir. 274,834 69,860 none none 1,071,300 123 21,785,600 17,912,200 194,474** 
770 ke 25 kw non-dir. 266,188 61,214 none none 864,300 123 21,785,600 7,912,200 122,461*** 
1030 ke 50 kw non-dir. 252,414 47,440 none none 379,840 149,825 22,059,400 7,588,000 none 
1030 ke 10 kw non-dir. 220,682 21,237 none none 108,700 58,712 14,968,900 5,736,100 none 
1030 ke ''Case II" 
(WBZ radiating 50 kw (net ) 
toward Albuquerque (gain) 
KOB protecting WBZ) 215,063 253,586 11,825 3,984,434 1,097,632 
1030 ke "Case III" 
(WBZ radiating 50 kw 
toward Albuquerque, (net) 
KOB radiating 10 kw 251,166 48,286 none 391,595 108,553 17,308,870 6,910,175 
toward Boston) 
a a nc rn Ee 
** The above figure is based on limitation which would be caused to KXA, assuming it is in operation, during certain hours 
between sunrise New York and sunrise Albuquerque, during which KOB could, and states that it would, operate non- 
directionally with 50 kw. 
*** For reasons stated in Footnote 9, Page 112 of the Conclusions, the above figures are not considered, on a comparative 
basis, in reaching a determination as to which mode of operation by KOB would best serve the public interest. 
i 
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Nighttime Service to Southwest and Loss to East and to KXA, under the ten modes of operation 
~ (areas (sq. mi.), and areas not receiving nighttime primary service from other stations) 


Service to Southwest 4 Loss to East Loss to KXA 


Primary Secondary Primary Secondary Primary 
Area rea Area rea Area Area Area Area Area 
without without without without (all with 


other primary other primary at least 


primary service primary service 4 other 
Mode of et service service services) 


770 ke Class II none none none - - -~ none 
1030 ke Class II none et a hs none none Ad wes eS none 
770 ke Class I-B 744,000 524,400 3,860 291,440 123,170 847*** 
1030 ke Class I-B 725,400 506,700 5,650 348,480 151,950 none 
770 ke 50 kw non-dir. none none 12,435 489,210 216,970 675** 
770 ke 25 kw non-dir. none none 10,140 489,210 216,970 456*** 
1030 ke 50 kw non-dir. none none 7,425 469,050 203,950 none 


1030 ke 10 kw non-dir. none none 2,660 305,890 128,910 none 
1030 ke "Case II" 


(WBZ radiating 50 kw (net 

toward Albuquerque, gain) 

KOB protecting WBZ) 462 

1030 ke ''Case III" 

(WBZ radiating 50 kw 

toward Albuquerque, 

KOB radiating 10 kw (net) 


toward Boston) 25,340 20,767 none none 2,605 1,472 370,628 154,646 none 
re ae Nw PETE ot ne Se RA Bee ee ed ee 
** The above figure is based on limitation which would be caused to KXA, assuming it is in operation, during certain 


hours between sunrise New York and sunrise Albuquerque, during which KOB could, and states that it would, 
operate non-directionally with 50 kw. 


*** For reasons stated in Footnote 9, Page 112 of the Conclusions, the above figures are not considered, on a 


comparative basis, in reaching a determination as to which mode of operation by KOB would best serve the 
public interest. 
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Mutual Protection Nighttime 
(Issues 9, 10, 11, 12) 


WABC(DA) 


Area 
Population (Sq.mi.) 
14,698,700 


15,410 


770 Ke 1030 Ke 


KOB(DA) 


Area 
Population (Sq.mi.) 
263,700 40,770 


WBZ(DA)* 


Area 
Population (Sq.mi.) 
3,454,300 


6,350 


KOB(DA) 


Area 
Population (Sq.mi.) 
364,800 72,330 


Service 
Primary 


No other 
primary 156,275 


Secondary 3,110,700 


84,322 35,873 (not given) (not given) 
3,050,600 725,400 5,330,900 120,570 


*Daytime non-directional operation by Station WBZ would 
entail a loss in primary sexvice to 170,030 persons in 
3,430 square miles of which 2,283 persons in 55 square 
miles would be deprived of their only primary service. 


67,282 123 2 
744,000 8,188,200 197,770 


KOB Protects 
(Issues 13, 14, 15) 


WABC (Non-DA) 


15,089,350 19,270 


KOB(DA 
193,460 17,030 


WBZ (Existing DA) 


KOB(DA) 


204,688 26,890 4,201,730 12,000 


Primary 


No other 


primary 26,638 


None 


37,483 


None 


23,003 


None 


13,278 


None 


(not given) (not given) 
22,059,400 460,050 


(not given) 
21,785,600 


(not given) 


Secondary 489,210 


ABC Case II (Issues 20, 21 
Service 
Primary 
No other 


215,063 23,260 3,948,144 12,462 


43,175 
None 


primary 
Secondary 


19,321 
None 


(not given) (not given) 
18,074,966 370,538 
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APPENDIX E 
Rulings on Exceptions to the Initial Decision 


ALBUQUERQUE BROADCASTING COMPANY 
Exceptions to Conclusions 


Exception No. Ruling 


1 Poet w pel ecetcety ele Ps Denied as not within the issue. 


2 Spee ase Wee een ears Granted to the extent reflected in 
Conclusion 55. Denied in all other 
respects as not warranted by the 
Findings of Fact. 


AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC. 


Exceptions to Findings of Fact 

Beh AOR8e ce hE me Me te Denied. Preliminary historical 
recitals or lack thereof, absent a 
showing that error has contributed to 
erroneous Findings or Conclusions, 
are not deemed material. A noted in- 
accuracy in paragraph 5 has been 
corrected without concession of 
materiality. 


Denied. 47 CFR 1.154 not complied with. 


Denied as not supported by the record. 
Clarification has been effected with- 
out concession of ambiguity. 


34, 41, 43, 47,48, 49 . . . Denied as not supported by the record. 
OI 00s 1s epee Le. ae a Granted. 


37, 39, 46, 50-55 . .. . Denied. The decision adequately 
reflects the record. 


SOU ae, A) ore oP rork wie a Se Granted to the extent reflected in 
| Finding 23. Denied in all other 
respects as not supported by the 
record. 


Denied for reasons set out in the 
decision. 
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Denied as not material to evaluation 
of the factors involved, the decision 
adequately reflecting the record. 


Exceptions to Conclusions 

56, 57, 59, 60, 62-66, 72-77, 

719- 81, 85, 89, 93, 98, 102, 106, 

144... : - Denied. The conclusion is supported 
by the record. Exception 78 has been 
granted to the extent of correcting the 
erroneous use of "Albuquerque" 
instead of "Boston." 


58. . . . « . « « . « «Denied. The wording excepted to is 
deemed adequate and accurate. 


61, 83, 90, 94,166. . . . . Denied. 47 CFR 1.154 not complied 
with. 


67, 68, 82, 86, 92, 96, 99, 105, 

107, 108, 111, 112, 124, 132, 

139,141 . . - + Denied. When assessed in context, 
the factors excepted to are deemed 
accurate and proper. 


69, 100, 101, 108, 110, 120, 

123, 129, 130, 131, 147 . . . Denied. The procedural approach of 
the Examiner is of no decisional 
significance. 

70, 126, 127,164 . . . . . Denied. Not within the scope of the 
issues. 

71, 125, 143, 146, 148, 149, 


152-154, 161, 162(1), 162(2) . . Denied for reasons set forth in the 
decision, 


78,136,137 . . . . . . . Granted. 


84,145,160 . . . . . . . Denied as not material to evaluation 
of the factors involved, the decision 
adequately reflecting the record. 


87, 91, 94, 95, 97, 112-115, 117- 


119, 125, 128, 129, 150,157. . Denied as argumentative. 47 CFR 
1.154. 
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88, 103, 104, 109, 116, 133-135, 
138, 140, 142, 151, 158, 159. . Denied. The decision adequately 
reflects the record. 


121,122 . .. .'. . . . Granted to the extent reflected in 
paragraph 26. 


155... . . =... +. . . Granted to the extent reflected in 
| paragraphs 49, 54 and 55. Denied in 
all other respects for reasons set 
out in the decision. 


Granted to the extent reflected in 
paragraph 48. Denied in all other 
respects as not supported by the 
record. 


163-165 . - « «+ « « « Denied. The sought for action is not 
warranted by the record. 


WESTINGHOUSE BROADCASTING COMPANY, INC., - WBZ 


Exceptions to Findings of Fact and Conclusions 


land4. ... .:. . . +. Denied for reasons set out in the 
decision. 


2, Sana Bist ee es . Denied as not supported by the record. 


KXA, INC. 


Exceptions to Findings of Fact and Conclusions 

aoe ee cle oad 

27, 31, and 32. .:. . . . Denied. The decision adequately 
reflects the record. 

4, 5, 6, 7, 8, 9, 10, 11, 

12, 13, 28, and 34 . . . . Denied as not material to evaluation 

of the factors involved, the decision 

adequately reflecting the record. 


15, 18, 20, 21, 23, 29, 30, 
and 35 . 7 - +. Denied for reasons set out in the 
decision. 


25 and33. . . .|. . . . Denied as not supported by the record. 


24... . . =. =. =. . +. =Granted to the extent reflected in 
paragraph 7. Denied in all other 
respects as not supported by the record. 
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BROADCASTERS, INC. 
Exceptions to Findings of Fact and Conclusions 


land7. . ... . . . . Denied. The decision adequately 
reflects the record. 


Denied as not material to evaluation 
of the factors involved, the decision 
adequately reflecting the record. 


3, 4,5, and6. . . . . . . Denied as not supported by the record. 


BROADCAST BUREAU 
Exceptions to Findings of Fact and Conclusions 
1 (a-f, h-y), 2, 6, G 
8(a,e,g),anmd9. . . . . . Granted. 


1(g), 4, 8(b), (c) and 8(f) . . . Denied. The decision adequately 
reflects the record. 


Granted to the extent reflected in 
paragraph 29, Denied in all other 
respects, the decision adequately 
reflecting the record. 


Granted to the extent reflected in 
paragraph 42, Denied in all other 
respects, the decision adequately 
reflecting the record. 


Denied as not supported by the record. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. B 
FCC 58-815 
62610 
In re Applications of ) 
) 
Te Me COMPANY (KOB) ) DOCKET NO. 6584 
2 ) File No. BMP-1738 
For Modification of Construction Permit 


ALBUQUERQUE BROADCASTING COMPANY (KOB) ) DOCKET NO. 6585 
Albuquerque, New Mexico File No. BL-1799 
BZ-1583 


as Modified and Authority to Determine 


) 
For License to Cover Construction Permit ) 
) 
Operating Power by Direct Measurement ) 


Order Amending Part 3, Subpart A, 


of the Commission's Rules Governing 
Standard Broadcast Stations 


The amendment of Section 3.25 of Part 3, the subject matter of 
which is reflected also in Section 3.182 of the Commission's Rules was 
(No. 75279), released May 9, 1944, and published in the Federal Register 
May 16, 1944 (9 FR 5178). Pursuant to the hearing, the Commission has 
on this date adopted its Decision (FCC 58-814) concluding that the public 
interest would be served through the amendment of Sections 3.25 and 
3.182 to permit the assignment of an additional Class I station on the 
frequency 770 kilocycles. Authority for the amendments is contained 
in Sections 4(i), 301,' 303(c), (d), (f) and (r), and 307(b) and (d) of the 
Communications Act of 1934, as amended. 

Accordingly, IT IS ORDERED, That Sections 3.25 and 3.182 are 
amended, effective October 17, 1958, as follows: 

1. Section 3.25 is amended by adding a new paragraph (e) 

and modifying paragraph (a) to make reference thereto, 


as follows: 
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(a) To each of the channels below, except as provided 
in paragraph (e) of this Section, there will be assigned 
one Class I station and there may be assigned one or 
more Class II stations within the continental limits of 
the United States operating limited time or daytime 
only: 640, 650, 660, 670, 700, 720, 750, 760, 770, 780, 
820, 830, 840, 870, 880, 890, 1020, 1040, 1100, 1120, 
1160, 1180, 1200, and 1210 kc. There also may be 
assigned to these frequencies Class II stations operat- 
ing unlimited time in Alaska, Hawaii, Virgin Islands 
and Puerto Rico 


[ 7434] 
which will not deliver over 5 microvolts per meter 
groundwave day or night or 25 microvolts per meter 
10 percent time skywave at night at any point within 
the continental limits of the United States. The power 
of the Class I stations on these channels shall not be 
less than 50 kw. 
* Bd * 
(ey On the frequency 770 kilocycles, two Class I stations 
may be assigned. 
2. Section 3.182 is amended by modifying subparagraph (a)(1)(i) 
to make a reference to amended Section 3.25 as follows: 
(a)(1)(i) The Class I stations in Group I-A are 

those assigned to the channels allocated 

by §3.25(a), on which except to the extent 

therein provided, duplicate nighttime opera- 

tion is not permitted, that is, no other sta- 

tion is permitted to operate on a channel 

with a Class I station of this group within 

the limits of the United States (the Class II 
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| stations assigned the channels 
operate limited time or daytime 
only), and during daytime the Class 
I station is protected to the 100 uv/m 
| groundwave contour. Protection is 
given this class of station to the 500 
-uv/m groundwave contour from adja- 
cent channel stations for both day and 
nighttime operations. The power of each 
such Class I station shall not be less 
than 50 kw. 
3. Section 3.182 is further amended by adding to the Table 
in paragraph (v) the following note: 
NOTE: See, however, Section 3.25 of this chapter 
with reference to the frequency 770 kilocycles. 


FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
Secretary 


[SEAL] 


Adopted: September 3, 1958 
Released: September 5, 1958 


NOTE: Rules changes herein will appear in Amendment 3-123. 
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[ Received Oct. 6, 1958, F.C.C. ] 


PETITION FOR REHEARING 


Comes now American Broadcasting-Paramount Theaters, Inc. 
(ABC) by its attorneys, and requests the Commission (pursuant to 47 
U.S.C. Sec. 405) to reconsider and set aside its Decision adopted 
September 3 and released September 5, 1958 in the above-captioned 
proceeding. Without thereby waiving its exceptions to each adverse 
action taken by the Commission on pleadings heretofore filed by ABC 
during the course of this proceeding, including action by the Commission 
sustaining adverse rulings by the Examiners during the hearings held 
herein, and action denying ABC's exceptions to the Initial Decision, 
ABC confines its petition for reconsideration to a few basic matters, 
any one of which (if sustained by the Commission) would require a 
substantially different 
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result from that reached in the Decision here complained of. 
I 


In Determining a Permanent Operating Assign- 
ment for KOB, Frequencies other than 770 kc 
and 1030 kc Must Be Considered by the Com- 
mission. 


In denying previous requests by ABC that consideration be given to 
frequencies other than 770 kc and 1030 ke, before determining an operat- 
ing assignment for KOB, the Commission has sought to justify its re- 
fusal to consider Class 1-A frequencies other than 770 kc on the follow- 
ing grounds: (1) Because 770 kc has been "historically associated" 
with the KOB problem; (2) because something less than a permanent 
assignment was being devised for KOB in adjudicatory hearings held to 
date (Docket 6584, 6585, and 10336); (3) because consideration of other 


[7443] 


834 


channels would unduly complicate such proceedings, with the Commis- 
sion under a Court mandate to find an interim solution" with all deliberate 
speed"; and (4) because a permanent assignment for KOB would be ulti- 
mately made in the Clear Channel Proceeding (Docket 6741) at which time 
other frequencies would be considered. 

Whatever be the soundness of the foregoing reasons, at the time 
they were enunciated, for denying previous requests py ABC that other 
frequencies be considered, two recent developments make it necessary 
for the Commission to reconsider those rulings: (1) The Commission's 
"Further Notice" of 
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April 15, 1958 in Docket 6741 proposing to make either 770 kc or 1030 
ke available for use in New Mexico, with a determination as to which of 
those frequencies should be used in New Mexico turning on the result 
reached in Dockets 6584 and 6585; and (2) the Commission's assertion 
for the first time, in its final Decision of September 5, 1958 in Dockets 
6584 and 6585, that 770 kc is to be KOB's permanent assignment. 

These recent actions make it clear that the ultimate operating 
assignment for KOB is being determined by the Commission on evidence 
restricted to two frequencies — 770 kc and 1030 kc. These actions, as 
we now propose to demonstrate, destroy whatever semblance of legal 
justification there may have been for restricting the instant proceedings 
to two frequencies. A decision that 770 kc is to be "broken down" and 
hereafter used by KOB as its permanent assignment, without consider- 
ing whether the public interest would be better served by utilizing some 
other Class 1-A frequency for that purpose (e.g. 660 kc, 880 kc or 1180 
kc) makes ABC (and ABC alone) the scapegoat for providing a solution 
to a "problem" for which it was in no way responsible. 


A. KOB Has No Special Equities in 770 kc. — Any "historical 
association" of 770 ke with the KOB"'problem" has not been the fault of 
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ABC. As we have heretofore emphasized to the Commission, at the 
time NARBA was signed by the United States in 1937, KOB was licensed 
on 1180 ke with power of 
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10 kw, sharing time at night with station KEX in Portland, Ore. (R. 3, 
50-54). 2/ NARBA had been ratified by the United States (June 1938) 
before KOB was licensed (November 27, 1939) for unlimited time on 
1180 kc with 10 kw power (R. 93). NARBA had been ratified by the 
requisite signatories and some of its provisions had gone into effect 
(Art. VI, 1 RR 51:13, cf. 1 RR 51:1) before KOB was granted a con- 
struction permit (May 1940) to increase power to 50 kw on 1180 kc 
(J.A. 12-14). Knowing that a change of frequency was in the offing, 
KOB had not undertaken the construction called for by its 50 kw permit, 
and was still operating with 10 kw on 1180 kc, when KOB was subse- 
quently shifted to and licensed on 1030 ke (March 1941). 


In the discussions which preceded the reassignment to other fre- 
quencies of 777 of the 862 stations then on the air (J. A. 16), the fre- 
quency of 770 kc vis-a-vis KOB was in no way involved. Consideration 


was given to certain other 


1/_—‘ The first 2413 pages of the Record in Dockets 6584 and 6585 were 

a certified by the Commission to the United States Court of Appeals 
for the District of Columbia Circuit in connection with two con- 
solidate appeals taken by American Broadcasting Company in 1950 
(American Broadcasting Co. v. Federal Communications Commis- 
sion, Case Nos. 10496 and 10570). Those portions of the Record 
in Dockets 6584 and 6585 printed in connection with those appeals 
are hereinafter cited as J. A. . The unprinted portions of the 
Record in those appeals and supplemental material (pp. 2414-4186) 
certified to the Court in connection with ABC's second appeal in 
1955 (Case No. 12888) are cited as'R. . The hearing transcript 
compiled subsequent to the Commission's Memorandum Opinion 
and Order released May 27, 1955 (12 RR 583) is cited as T. ). 
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frequencies (such as 1200 kc), but 770 kc was not considered (J. A. 
22--24). By order of February 4, 1941 the Commission (subject to a 
hearing on any objections interposed thereto) assigned KOB to 1030 kc, 
with 10 kw power, unlimited time, with the proviso that it could go to 
50 kw upon submission and approval of a directional antenna protecting 
WBZ, Boston (J. A. 24-29). Although originally demanding a hearing 
thereon, KOB subsequently withdrew its objection "without prejudice to 
urging later, in an appropriate proceeding.... the public interest, con- 
venience and necessity in re-establishing KOB as a secondary service 
facility" (J.A. 37-38). 


Thus, at the time NARBA was ratified and the shiftovers were 
finalized, the frequency 770 kc was in no way involved in the KOB 
problem. WABC (then WJZ) was in no way responsible for the signing 
or ratification of NARBA or the subsequent shifts. It did not take over 
KOB's frequency of 1180 kc. It did not obtain a better facility by virtue 
of that Agreement. It paid its price by moving up 10 kc (from 760 ke 
to 770 kc) so as to provide Mexico with one of the five clear channels 
specified for that country in the 1937 Agreement (J.A. 17). 


The frequency 770 kc did not enter the picture until October 1941, 


when the Commission on its own motion 
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and without any application therefor, 1/ shifted KOB to 770 ke as part 


of a program of skywave measurements which were abruptly terminated 
with the attack on Pearl Harbor seven weeks later (and never resumed), 
leaving KOB "dangling" with a three-months SSA on 770 kc and a license 
on 1030 kc. 


That action of the Commission placing KOB "temporarily" on 770 
ke was promptly objected to by the licensee of WABC. At no time, as 
the Court of Appeals has heretofore held (89 U.S. App. C.C. 298), has 
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AEC slept on its rights or consented to KOB's shared use of 770 kc ona 
regular basis, and as that Court indicated, as late as 1951, KOB had no 
greater rights on 770 kc than it had on any other clear channel fre- 
quency. Action by the Commission placing KOB on 770 kc, and con- 
tinuing KOB on that frequency over ABC's constant stream of objections 
(and despite two court reversals) cannot operate to bestow on KOB any 
historical rights on 770 kc. 


Furthermore, for the Commission to utilize KOB's long-continued 
"temporary" operation on 770 kc, over ABC's strenuous objections, 
as a reason for giving consideration to 770 kc and not to other clear 
channel frequencies, in determining a permanent assignment for KOB, 
would be to 


1/ This action was contrary to the Communications Act as later con- 


strued by the Court in Johnston Broadcasting Company v. Federal 
Communications Commission, 84 U.S. App. D.C. 40, 175 F.2d 


351 (1949), and was likewise expressly forbidden by the McFarland 
amendments of 1952 (47 U.S.C. Sec. 308(a)). 
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repudiate a representation which this Commission has made to the Court 
of Appeals. In a letter to KOB, dated November 8, 1956, with a copy 

to the Court as required by its Order of September 27, 1956, in Case 
No. 12883, the Commission said: 


"We wish to emphasize that the temporary operation 
will not prejudice in any way the future considera- 
tion by the Commission in connection with a 
permanent solution of this matter and that any 
operation on the frequency 770 kc pursuant to such 
temporary authority will not be considered by the 
Commission in any future determination as to the 
status of the frequency 770 kc as a Class 1-A clear 


channel frequency, or the permanent status of 
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Station WABC as a Class 1-A clear channel station. 
Any determination as to the permanent resting 
place of KOB, or as to whether any of the present 
clear channels, including 770 kc and 1030 kc, should 
be permanently broken down will be made solely on 
the basis of the record in proceedings looking 


toward the permanent solution of this problem. 


Thus, KOB's long-objected-to operation on 770 kc cannot be used 
by the Commission as a ground for limiting the instant hearing to 770 
kc, and in refusing to consider other equally available Class 1-A fa- 
cilities, especially if 770 kc is to become a permanent assignment for 
KOB as distinguished from a temporary abode while other frequencies 
are being considered in some other proceeding. 


B. Temporary versus Permanent Assignment. Heretofore, in 
refusing to consider Class 1-A frequencies other than 770 kc, the Com- 
mission has done so on the further grounds that the adjudicatory pro- 
ceedings (in which ABC was asking that other frequencies be considered) 
were being held to determine a temporary abode for KOB pending 
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a permanent solution in the Clear Channel Proceeding, that the con- 
sideration of other frequencies would unduly complicate and protract 
such hearings, that the Commission was proceeding under a Court man- 
date requiring it to reach an interim solution ''with all deliberate speed" 
and that consideration would be given to the availability and desirability 
of using other Class 1-A frequencies in the Clear Channel Proceeding. 


In its 1951 decision in American Broadcasting Co. v. Federal 
Communications Commission, 89 U.S. App. D.C. 298, 191 F.2d 492, 
the Court did not tell the Commission that it had to decide the Clear 
Channel Proceeding at that juncture. It merely held that the pendency 


of that proceeding was an insufficient justification for indefinitely 
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continuing KOB on 770 kc to ABC's prejudice in contravention of its 
section 312 (now section 316) rights. The Court expressly contemplated 
that the interim solution which the Commission arrived at in the hearing 
thus ordered might have to be modified after the Clear Channel Proceed- 
ing was resolved, as evidenced by the following language of its opinion 
(p. 306): 

"We cannot agree that the Commission can maintain 

the status quo indefinitely and in effect semi- 

permanently by offering the argument that the 

ultimate determination of KOB's status must depend 

upon the outcome of the clear channel proceeding. 

It is true that those proceedings may ultimately 


lead to very different conclusions regarding 
KOB than those which might be reached on this 
case. And that in turn might result in KOB having 


to incur additional expenses and frequency changes." 
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That the Commission has not labored under any misapprehension 
on this point is clear from its various orders. For example, in its 
March 23, 1956 Memorandum Opinion and Order (13 RR 861, para. 

10), the Commission noted that "all parties appear to recognize that the 
instant proceeding [ Dockets 6584 and 6585] and the determinations made 
herein are subject to modification by such changes as may result from 
the overall Clear Channel Proceeding in Docket No. 6741. This factor 
was also recognized in the Court decision resulting in this further hear- 
ing." 

Realizing, therefore, that it was under a mandate to find an in- 
terim solution with ''all deliberate speed'"', pending a decision in Docket 
No. 6741, the Commission used these facts as reasons for refusing to 
consider other frequencies and in restricting such hearings to 770 kc and 
1030 ke. 
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For example, in the SSA hearing in Docket 10336, Westinghouse 
argued that the selection by the Commission of 1030 ke as the only al- 
ternative frequency to 770 kc and its failure to consider other frequencies 
was "capricious and arbitrary" (R. 3264-3267). ABC likewise asked that 
the Commission consider other possible frequencies (R. 3132-3153). 
The Commission denied those requests principally on the theory that the 
consideration of other channels would unduly complicate the hearing and 


that consideration of any other frequencies was therefore 
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inappropriate "in the present temporary assignment proceeding" (R. 


3272), thus implying that other frequencies would ultimately be considered 
in Dockets 6584 and 6585, designed to reach an interim solution of the 


KOB controversy. 


But when the Commission, in its May 1955 order in Dockets 6584 
and 6585 took up ABC's petition to reopen the record in that proceeding 
and to consider other Class 1-A frequencies as an operating assignment 
for KOB pending the outcome of the Clear Channel Proceeding, the Com- 
mission again limited the proceeding to the two frequencies of 770 kc 
and 1030 ke (12 R.R. 583) stating: 


"Whatever equities there are for considering 
other clear channels, and there are some, they 
are dwarfed by the compelling need for the 
earliest termination of the proceeding possible, 
consistent with a fair and judicious hearing 

and decision. Accordingly, WABC's issue to 
investigate the use by KOB of other clear 


channels must be denied." 


ABC's petition for reconsideration of that action was turned down 
by the Commission ina Memorandum Opinion and Order released 
March 23, 1956 (13 R. R. 261), in which it again quoted the foregoing 
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language and made reference to the Court's earlier observation that any 
result in Dockets 6584 and 6585 would be subject to the outcome of the 
Clear Channel Proceeding (para. 10). 


Even more significantly in its letter of November 8, 1956, follow- 
ing the court directive of September 27, 1956 in Case No. 12883, quoted 


supra in another connection 
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the Commission indicated that in ultimately determining a permanent 
assignment for KOB, Class 1-A frequencies other than 770 ke would 

be considered. Since all efforts by ABC to have other Class 1-A fre- 
quencies considered in Dockets 6584 and 6585 have been rejected by the 
Commission, it is obvious that if any other frequencies were to be con- 
sidered it was to be in Docket 6741. Since KOB's permanent assignment 
was to be determined there, the Commission would not permit the pro- 
ceeding in Dockets 6584 and 6585, so it said, to degenerate into a minia- 
ture clear channel proceeding. 


However, as a result of its Further Notice of April 15, 1958 in 
Docket 6741, the Commission without considering the advantages or 
disadvantages of using any other clear channels in New Mexico, has by 
fiat proposed to make either 770 kc or 1030 kc available for use in that 
state, with a determination as to which of these frequencies should be 
used in New Mexico turning on the result reached in Docket 6584 and 
6585. 

Then, in the final decision in Docket 6584 and 6585, the Commis- 
sion proposes to close the circle, of relegating ABC from one proceed- 
ing (SSA) to another (Dockets 6584 and 6585) and then to another (Docket 
6741), by stating that the purpose of the proceeding in Dockets 6584 and 


6585 is "to determine which of several modes of operation on one of 


two frequencies, namely 770 kc 
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and 1030 kc, would best serve the public interest, as a permanent 
operating assignment for KOB" (para. 1). 


Accordingly, despite repeated assurance that somehow and some- 
day other frequencies would be considered, the Commission is not reach- 
ing a permanent solution for KOB by restricting its public interest de- 
termination to evidence adduced on two frequencies--770 ke and 1030 
kc. So long as the Commission was seeking to find a temporary abode 
for KOB under pressure of a Court mandate and with the Clear Channel 
Proceeding still to be resolved, such determination to restrict the in- 
stant hearing to two frequencies may have had surface plausibility. But 
now that KOB is at least substantially protecting WABC's 0.5 mv/m 
50% skywave contour, as a result of the Court directive in Case No. 
12883, the overpowering urgency argument disappears. And now that 
the Clear Channel Proceeding is to be resolved solely on the basis of 
either 770 kc or 1030 kc being utilized in New Mexico, the instant pro- 
ceeding cannot be validly limited to data restricted to those two fre- 
quencies. This is particularly true, since the Commission in its Fur- 
ther Notice in Docket 6741 (para. 55) proposed to breakdown 660 kc, 
880 kc, 1100 kc, and 1180 ke for use in the Rocky Mountain area--the 
very frequencies which ABC has heretofore contended should be consid- 
ered in connection with the KOB problem. 
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C. The Public Interest Requires that Comparable Consideration 
be Given to the Utilization by KOB of Other Frequencies. -- In its Fur- 
ther Notice of April 15, 1958 the Commission now proposes to break down 


a number of Class I-A channels and to permit their duplication in the 
Rocky Mountain area. Since these frequencies are equally available for 
possible use by KOB, no sound reason is apparent why they should not 
be considered (along with 770 kc and 1030 kc) for use in New Mexico. 
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In fact, a number of reasons readily present themselves why these 
channels might afford a better solution than 770 kc, as borne out by the 


attached engineering exhibit incorporated herein. 


To begin with, on the Commission's thesis (para. 3) that the KOB 
"problem" stems from the 1941 adjustments required by NARBA, the 
frequency of 1180 kc immediately suggests itself. KOB was operating 
on that frequency with 10 kw power (with a CP for 50 kw) when the 
NARBA shifts were made. According to the instant Decision, KOB still 
has aC P for 50 kwon 1180 kc. If 1180 ke is now to be broken down, 
as the Commission proposes in its April 15 Further Notice, why shouldn't 
KOB be restored to its original licensed and authorized facilities on 
1180 kc -- the loss of which has given rise to the instant proceedings. 
In this connection, it is worth noting that the Class I-A licensee on 1180 
kc (WHAM, Rochester, N. Y.) is quoted in Broadcasting Magazine, 
April 21, 1958 (p. 32) as indicating 
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that it "would not object if another station were placed on its frequency 
far enough away so that there were no impact on the Rochester market 
region" and provided WHAM was not required to directionalize. If mutual 
directional protection is to be required by all Class I licensees, on 660 
ke, 770 ke, 880 kc, 1100 kc, and 1180 kc, as the Commission now pro- 
poses, both WHAM and KOB can protect each other's 0.5 mv/m 50% 
skywave contours. In this way, secondary skywave facilities can thus 

be restored to KOB on 1180 kc, all that it "reserved" when it withdrew 
its objections to being placed on 1030 ke (J. A. 37-38), without in any 

way affecting WHAM's coverages of the "Rochester market region." 


Thus, if the KOB "problem" arises out of KOB losing skywave 
rights on 1180 ke at the time of NARBA, that problem can be equitably 
and fully resolved by restoring KOB to its originally licensed frequency 


of 1180 kc. No reason (as far as KOB itself is concerned) is apparent 
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why ABC would be "victimized" on 770 kc, since it is now possible to 
restore to KOB rights comparable to what it had on 1180 kc when the 
NARBA shifts were made. Accordingly, at least so far as any private 
equities are concerned, the instant record to undo a "wrong" done KOB 
in 1951 should contain data (comparable to that adduced on 770 ke and 
1030 kc) showing what could be done if 1180 kc were broken down and 
again utilized by KOB in New Mexico. After all, 770 kc and 1030 ke 
were included because KOB at one time or another operated on those 


frequencies; 1180 kc should be 
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included for a like reason, especially since (as borne out by the caption) 
the instant proceeding is on an application by KOB to modify the 50 kw 
construction permit it received on 1180 kc in 1940. The Commission has 
traditionally included "present" and "proposed" data in hearings on ap- 


plications to modify existing permits. 


If the "public interest"' requires that KOB be accorded something 
better than it ever heretofore enjoyed on 1180 kc, as the instant Decision 
seems to suggest by placing the weight it does on additional "primary 
coverage" obtainable on 770 kc as contrasted with 1030 kc, then another 
frequency involved in the Further Notice immediately suggests itself, 
namely 660 kc. As borne out by the attached engineering exhibit, and 
as the Commission knows, greater groundwave "primary coverage" 
would be provided in the Albuquerque area on 660 ke than on 770 kc. 
Under the April 15 Notice that frequency is to be broken down to provide 
greater service in the West. Since both 770 kc and 660 ke are utilized 
nondirectionally in New York City, it is apparent (as borne out by the 
attached engineering affidavit) that the same skywave patterns proposed 
on 770 ke would work on 660 kc. Thus, KOB and the West would obtain 
even greater service on 660 kc than they would on 770 kc--if this is to 


be the controlling criterion. 


Furthermore, unlike ABC, which is dependent solely on its 
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flagship station (WABC) and on WLS to provide its radio network pro- 
grams via skywave signals to almost eight million people without pri- 
mary service east of the Mississippi, NBC 
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has a multitude of affiliates covering the eastern half of the United States 
with "secondary service." Thus, the duplication of 660 kc in Albuquerque 


would have a far less damaging effect on the public and on NBC (in the east- 
ern half of the United States) than would the duplication of 770 kc in Al- 
buquerque on the public and ABC (in the eastern half of the United States).2/ 


While the "primary coverage" on 880 kc would be somewhat less 
than on 770 kc, it would still be substantially greater than KOB had on 
1180 ke prior to NARBA or on 1030 kc immediately following NARBA 
(see attached engineering exhibit). And, as in the case of NBC, the 
impact on the public and on CBS of a breakdown of 880 ke would, in the 
eastern half of the United States, be far less than a corresponding break- 
down of 770 kc--in view of the large number of CBS stations and affili- 
ates blanketing the eastern half of the United States as contrasted with 
ABC's great dependence on WABC's skywave signal as the only means 
of providing its radio network programs to millions of persons in the 


east without "primary service" at night. 


The attached engineering affidavit and foregoing discussion make 
it patent that other Class I-A channels (which the Commission proposes 
to break down in its Further Notice for use in the Rocky Mountain States) 


would do as good or 


1/ As shown by the attached engineering exhibit, the utilization of 
660 kc in New Mexico rather than Montana would obviate a serious 
problem with Fairbanks, Alaska. And as pointed out in Comments 
filed August 15, 1958 in Docket 6741, there is a serious question 
whether certain Rocky Mountain States will support expensive 
highpowered directional operations. Thus, the use of 660 kc in 
New Mexico will produce more "white area" coverage in the West, 
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and in Alaska, without the damaging effect to Eastern secondary 
coverage resulting from the use of 770 kc in New Mexico. 
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better job of providing primary and secondary service in New Mexico, 
without the damaging consequences in the east where vast numbers of 
people are dependent entirely on WABC (and 770 kc) for ABC's network 
programs at night. Data comparable to that adduced on 770 kc and 1030 
kc must be compiled on these about-to-be-broken-down frequencies, 
before the Commission can validly conclude that 770 kc shall be the per- 
manent operating assignment for KOB. To that end, ABC asks that the 
Decision of September 5, 1958 be set aside, that the record be reopened, 
and that the issues be expanded to include other Class I-A frequencies 


(as a minimum, channels 660 kc, 880 kc, and 1180 kc.) 


I 


In Determining Whether 770 kc Should be Broken 
Down for Use by KOB, Nonengineering Matters 


Heretofore Excluded Must Be Considered by the 
Commission. 


ABC has repeatedly urged the Commission to expand the issues 
in the instant proceeding to permit a showing on the following factual 
matters--as highly germane to the question whether 770 kc should be 
broken down for duplication by KOB in Albuquerque:. That "network 


broadcasting is an integral and necessary part of radio, " 1/ that network 


competition is in the public interest, 2/ that clear channel facilities are 


1/ Commission's Report on Chain Broadcasting (May 1941), p. 4; 
ABC-Paramount Merger Case, 8 RR 541, 595 (1943). 


See Commission's Report on Chain Broadcasting (May 1941), re- 
quiring NEC to divest itself of the Blue Network (ABC). 
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essential to the successful operation of a national radio network; that 
ABC is at a competitive disadvantage vis-a-vis the two older networks 
(NBC and CBS) because of its lesser number of Class I-A facilities 
(owned and affiliated); that the income from owned-and-operated clear 
channel stations provides networks with revenues essential to networking 
operations; that substantial areas which ABC will lose if 770 kc is 
broken down are in greater need of ABCiservice than are the areas which 
will gain an additional NBC service by KOB's utilization of 770 kc; and 
that the substantial populations in the east (without primary service and 
dependent on WABC for ABC's network program) would be less affected 
by a breakdown of some other eastern Class I-A operation (e.g. , those 
owned by NBC, CBS, or Westinghouse, since each of these licensees 
has other facilities blanketing the area which they would thus lose). 


ABC would not ordinarily ask the Commission to reconsider its 
prior adverse rulings on this point, realizing that relief on this score 
would have to come through the courts. However, the following two con- 
siderations warrant a renewal of its previously rejected requests: (1) 


Since a further hearing is required in any event to consider other fre- 


quencies (for reasons shown under the previous heading), the issues 
should be enlarged at the same time to permit a showing on the non- 
engineering matters just outlined; and (2) since the Commission appar- 


ently recognizes even on the basis of data 


[7460] 


submitted under the present limited issues that the utilization of 770 

kc by KOB will have a substantial effect on the eastern half of the United 
States (see Concl. para. 25), the above-outlined matters are obviously 
relevant and germane to any effort to weigh those consequences versus 


the gains by KOB on 770 kc versus its gains on 1030 kc. 
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Ol 


ABC Is Entitled to a ''Show Cause" Hearing Be- 
fore Any Conclusions Looking toward a Breakdown 


of 770. kc and Its Utilization by KOB Can be Re- 
garded as More than Tentative. 


Following the release by the Commission of its Memorandum Opin- 
ion and Order of May 26, 1955 (12 RR 583) reopening the record and 
expanding the issues in this proceeding, ABC asked that show cause 
orders be issued to the various parties requiring them to operate in 
accordance with the determinations reached in the instant proceedings. 
That request, on which the Commission would have had the burden of 


proof (47 U.S.C. Sec. 316(a)), was refused as prematare,2” a clear 


indication that any tentative conclusions reached in Dockets 6584 and 6585 
would not be finalized until the necessary show cause hearing had been 
held. 13 RR 861 (para. 22). Proceedings to date in Dockets 6584 and 


6585 have been conducted on the 


ay A show cause order against KWBU was not deemed premature 
"in view of the distinct possibility that modification of this station's 
license may be|required in a definitely determined manner." 
13 RR 861 (para. 22). 
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assumption that when the license of any party thereto was to be changed 
"in a definitely determined manner,"' the Commission would follow the 
statutory procedures prescribed in 47 U.S.C. Sec. 316(b) and assume 
the "burden of proof," and that matters which the parties were not 
permitted to introduce on the limited issues in Dockets 6584 and 6585 
would be received in rebuttal of evidence adduced by the Commission in 
any such show cause proceeding. In line therewith, the Examiner in his 
Initial Decision (and ABC took no exception on this score) proposed that 
show cause orders issue to effectuate the results which he there proposed. 
Now, in its Decision of September 5, 1958, the Commission apparently 
proposed to dispense with the necessity of any show cause orders and 
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to make the determinations there reached "final." 


Under a license extending to June 1, 1960, ABC has Class I-A 
rights on 770 kc, meaning that no other station can operate on that fre- 
quency at night anywhere in the continental limits of the United States. 
That license cannot be "modified" until the holder thereof shall have been 
notified in writing that a modification would promote the public interest, 
convenience, and necessity, the "grounds and reasons" therefor, and an 
opportunity to show cause by public hearing, if requested, why such 
order of modification should not issue. ‘In any case where a hearing is 
conducted pursuant to the provisions of this section, both the burden of 
proceeding with 
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the introduction of evidence and the burden of proof shall be upon the 
Commission." (47 U.S.C. Sec. 316(b)). 


The Commission's proposal in the instant decision to finalize the 
results there reached and to dispense with any further show cause pro- 
ceedings is in square conflict with Sections 316(a) and (b) as added to the 
Communications Act by Congress in 1952. In sucha proceeding the 
burden will be on the Commission to show that its proposed action not 
only will serve the public interest but that it will promote the public 
interest. ABC states in advance, that if and when the Commission pro- 
poses to modify its exclusive rights on 770 kc, that it will demand a 
public hearing in strict conformity with statutory requirements laid down 


by Congress, and until such a hearing has been held any proposed modi- 


fication is not final. 


In short, even if the Commission refuses to take favorable action 
on other matters raised in the instant petition for reconsideration, it 
must modify as a minimum the "follow-up" procedures which it there 
proposes, in order to bring them into line (a) with the commitments made 
during the course of the present hearing (13 RR 861, para. 22) and (b) 
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with the requirements laid down by Congress in 47 U.S.C. Sec. 316 
(cf. 47 U.S.C. Sec. 303(f) and the construction placed thereon by the 
Court of Appeals in National Broadcasting Co. v. Federal Communica- 
tions Commission, 76 U.S. App. D.C. 238, 248, 132 F.2d 545 (1942), 
aff'd 319 U.S. 239 (1943)). 
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IV 


The September 5, 1958 Decision Should be Set 
Aside and Dockets 6584 and 6585 Should be 
Dismissed. 

In view of the obvious deficiencies in the record in Dockets 6584 
and 6585 thus far outlined, and in view of considerations now to be dis- 
cussed, ABC earnestly suggests that the proceedings in Dockets 6584 
and 6585 be dismissed, with any further solution of the KOB "problem" 
relegated to the Clear Channel Proceeding. 


Following the issuance of the Court mandate in 1951, stating that 
KOB could not be continued indefinitely on 770 ke without according 
AEC a hearing, and that some relief must be accorded ABC pending a 
decision in the Clear Channel Proceeding, ABC objected to the utiliza- 
tion by the Commission of Dockets 6584 and 6585 as a vehicle for de- 
termining a temporary solution of the problem. ABC pointed to the 
staleness of the 1945 record in that proceeding, to the inadequate issues 
on which the case had been heard, to the then recent transfer of 100% 
of Albuquerque Broadcasting Company from T. M. Pepperday to Wayne 
Coy and Time, Inc., meaning (in view of the February 1945 determina- 
tion that applications for breakdowns of Class I-A channels would not be 


considered on an ad hoc basis) that these "newcomers" could not suc- 


ceed to Pepperday's rights in his 1944 applications and could not prose- 
cute a request for a breakdown of 770 kc. 
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Despite these objections, the Commission on September 30, 1952 
(with Commissioner Webster dissenting) removed from its pending files 
the record compiled in 1945 in Dockets 6584 and 6585 "for prompt 
decision and action, "' and extended KOB's SSA on 770 kc. ABC pro- 
tested those actions, asking not for a hearing but that KOB be returned 
forthwith to its licensed facilities on 1030 kc. Asa result of this 
pleading the Commission ordered a hearing on its extension of KOB's 
SSA on 770 ke (Docket 10336). Almost three years later, on July 28, 
1955, by a 3-2 vote the Commission extended KOB's SSA on 770 ke 
(50 kw day, 25 kw night, nondirectional) until a decision was reached in 
Dockets 6584 and 6585 or in Docket 6741. 


AEC appealed that action (Case No. 12883). The Court on Sep- 
tember 27, 1956 issued an Order reversing the decision of July 28, 1955 


in Docket 10336, in which it concluded that the Commission had not acted 
"with all deliberate speed" in carrying out the 1951 mandate, that the 
continuing operation by KOB on 770 kc illegally impinged on WABC's 
Class I-A license, and that within 60 days steps be taken "substantially 
to relieve said illegal impingement upon the existing license of Station 
WABC, pending a final determination of the use to be made of the fre- 
quency 770 kilocycles either in the so-called Clear Channel Proceeding 
or in the proceedings now being conducted pursuant to the Commission's 
order of May 26, 1955" in Dockets 6584 and 6585. 
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Pursuant to that directive by the Court and later orders by the 
Commission, KOB directionalized in such a manner as substantially to 
protect WABC's 0.5 mv/m 50% skywave contour, thus restoring to ABC 
some 23,000,000 listeners of which it had been deprived since October 
1941. The Court apparently deemed that the foregoing action, of which 
it was duly apprised, constituted an execution of the mandate which it 
issued in 1951, and that operation by KOB thus protecting WABC could 
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continue until the Commission reached a final valid decision in either 
the Clear Channel Proceeding or in Dockets 6584 and 6585. Thus, the 
Commission is no longer under a Court mandate to decide Dockets 6584 


and 6585 (or in some|other fashion to find a temporary abode for KOB), 


pending a decision in the Clear Channel Proceeding. 


That being the case, ABC accordingly suggests for each of the 
following reasons that the proceedings in Dockets 6584 and 6585 should 


be dismissed: 


1. In instituting the Clear Channel Proceeding in February, 
1945, the Commission concluded (and properly so) that the problems 
inherent in a determination whether superpower should be permitted on 
some clear channels and whether other channels should be broken down 
could better be resolved on an over-all rather than on a case-to-case 
or ad hoc basis. Since Dockets 6584 and 6585 single out 770 ke for 
separate ad hoc treatment, rather than on an over-all basis in con- 


junction with 
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other frequencies, the instant proceeding contravenes basic thinking 
which gave rise to the Clear Channel Proceeding. With the Commission 
no longer under compulsion to find a further solution of the KOB problem 
in advance of a final decision in the Clear Channel Proceeding, Dockets 
6584 and 6585 should be dismissed. 


2. For the Commission to entertain an application at this juncture 
for a breakdown of 770 kc, in view of the Commission's actions in Febru- 
ary 1946 dismissing and refusing to accept individual applications for a 
breakdown of Class I-A frequencies, is to accord KOB (and its present 
owners) special and preferential treatment, contrary to Ashbacker con- 
cepts. This is particularly true in view of the Commission's 1946 
statement that "pending applications inconsistent with the Commission's 


Rules [i.e., requesting a breakdown of a Class I-A facility] do not afford 
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any equities or priorities on the frequency" (1 RR 53:902). Station 
KXA, Seattle, and Station KECA (now KABC, Los Angeles), not to men- 


tion dozens of others who have not filed in reliance on the 1946 pronounce- 


ment, can rightly complain of a decision breaking down 770 kc asa per- 


manent operating assignment for a given station, in advance of a Clear 
Channel decision. Hence, the proceedings in Dockets 6584 and 6585 
should be dismissed, so that all clear channels can be considered to- 
gether, so that all applicants can be treated alike, and so that one ap- 
plicant will not be accorded 
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special or preferential treatment. —’ Like Caesar's wife, an adminis- 


trative agency must so conduct its affairs as to be above suspicion. 


3. During the course of the hearings in Dockets 6584 and 6585, 
the ownership of KOB has changed hands twice--from Pepperday to Coy 
and Time, Inc. in 1953 and from Coy and Time, Inc. to KSTP, Inc. 
after the record in this proceeding was closed in December, 1956. 

Prior to May, 1955, the issues in Dockets 6584 and 6585 were restricted 
(over ABC's objections) to engineering matters only. The Commission 
could, therefore, with surface plausibility (but for the 1946 policy dec- 
laration) permit Coy and Time, Inc. to step into Pepperday's shoes, 

and prosecute his 1944 applications. 


However, the hearing issues in this proceeding were amended in 
1955 and 1956 to include nonengineering matters (programing, overlap, 
network duplication, etc.). Evidence hadbeen received and the record 
closed some months before Coy and Time, Inc. proposed to sell KOB 
to KSTP, Inc. The Communications Act and the Commission's rules, 
while permitting a transfer of licenses and permits, make no provision 
for the sale, transfer, or assignment of ''grandfather rights" in appli- 
cations previously filed by assignors or transferors. Under the February 
1946 policy declaration, KSTP, Inc. could not have filed a ''new appli- 
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cation" for a breakdown of 770 kc. 


1/ If 770 kc is to be broken down, it should be made available for all 
applicants and not permanently earmarked for KOB. 
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Nor can KSTP, Inc. acquire "grandfather rights" in an ungranted appli- 
cation, to the prejudice of KXA and KECA, and others who have not filed 
in reliance on the 1946 policy declaration. To permit KOB, under 
ownership which came into the picture after the instant record was closed, 
to prosecute Pepperday's applications for a breakdown of 770 kc is to 
accord special and preferential treatment to KSTP, Inc. in contraven- 


tion of the Communications Act and Ashbacker concepts. 


Heretofore, when the Commission has considered ABC's objec- 
tions to a "newcomer" succeeding to "grandfather rights" in Pepper- 
day's applications, it has shrugged off those objections largely on the 
premise that it was under Court compulsion to "do something" in Dockets 
6584 and 6585. The Commission's attention is called to the fact that 
when, in March, 1957, it sanctioned the sale of KOB to KSTP, Inc. and 
refused to attach conditions thereto (as requested by ABC) requiring 
the new owners to dismiss the applications involved in Dockets 6584 and 
6585, the Court's September 27, 1956 directive had not yet been com- 
plied with. KOB did not go directional, thus restoring 23, 000, 000 po- 
tential listeners to WABC, until April 25, 1957. Until then the Commis- 
sion may well have felt that it had to ''do something" in Dockets 6584 
and 6585, or be in contempt for not carrying out the 1951 mandate. But 
as we have seen, now that KOB has directionalized, the Court regards 
its 1951 mandate as executed, and the Commission is now free (as it 
originally proposed) to decide the KOB problem as part of 


[ 7469 ] 
the Clear Channel Proceeding. Accordingly, the Commission need not 
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"strain" to keep the proceedings in Dockets 6584 and 6585 alive. It 
can apply the same doctrines and principles to the recent transfer which 
it has in the past, namely, that where control of an applicant changes 
hands after the record is closed and where that record is not confined to 
engineering matters, the applications filed by the predecessor must be 
dismissed. Don Lee B/casting System, 7 RR 1093, 1095-1096 (1952); 
Huntington Broadcasting Co., 13 FCC 1032, 1036 (1949). By applying 
those precedents the Commission can avoid charges of favoritism to 


which it is otherwise rightly subject. 


Careful attention to this aspect of the instant petition for recon- 
sideration is required on still another score. If Dockets 6584 and 6585 
are dismissed, such action would render moot ABC's pending appeal in 
Case No. 13937 from the Commission's refusal to take action along that 
line when it approved KSTP, Inc.'s acquisition of KOB. One need only 
read the Court's proposed show cause order in that appeal to realize 
that the Court has not heretofore decided the "grandfather's rights" 
matter in reversing Case No. 12883, and that the Court views this ques- 


tion as substantial in character. 


4. At the time the Court in 1951 and again in 1956 held that the 
status quo could not be continued indefinitely and interminably, it did 
so on the premise that there was no reasonable prospect of a prompt 


decision in the Clear Channel 
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Proceeding. Some temporary solution of the KOB problem was there- 


fore necessary. A temporary solution has been devised (apparently 


with the Court's blessing)--namely, a directional pattern substantially 
protecting WABC to its 0.5 mv/m 50% skywave contour until the Clear 
Channel Proceeding is resolved. Recently, the Clear Channel Pro- 
ceeding has been reactivated. A Further Notice was issued April 15, 
1958. Comments were filed August 15, 1958. Reply comments are due 
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October 29, 1958. According to press reports, that proceeding has a 
high priority and a relatively prompt decision is contemplated. Hence, 
there is no longer any need of reaching a decision in Dockets 6584 and 
6585, reactivated in 1952, for a purpose which has now been discharged 
--namely, an interim berth for KOB while the Clear Channel Proceed- 


ing was being resolved. 


5. As shown under Point I, supra, with the record in Dockets 


6584 and 6585 restricted to two frequencies, it affords an inadequate 
basis on which to predicate a valid decision that ABC must be the sacri- 
ficial lamb by which KOB is to be appeased, especially if 770 kc is to 
become the permanent assignment for KOB. With the Clear Channel 
Proceeding about to be decided, and with the 1951 mandate of the Court 
already carried out, there is no point in continuing with a proceeding 


which no longer serves a purpose. 


6. As shown under Point II, the record is also inadequate with 


respect to relevant nonengineering matters. 
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Since a further hearing would be necessary, and since there is no 
longer any need of deciding the KOB problem ahead of the Clear Channel 
Proceeding, the hearing in Dockets 6584 and 6585 should be terminated, 
and those applications returned to the pending file to await the outcome 
of the Clear Channel Proceeding. 


7. As shown under Point III, a show cause proceeding in accord- 
ance with the requirements of 47 U.S.C. Sec. 316 will be necessary 
before the proposed results in Dockets 6584 and 6585 can be finalized. 

In such a hearing the Commission would have the burden of proof. Thus, 
Dockets 6584 and 6585 are far from concluded. Under these circum- 
stances needless litigation can be dispensed with by dismissing Dockets 
6584 and 6585. 


In short, for each of the above-mentioned reasons there is no longer 
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any need for the Commission to waste its time on Dockets 6584 and 6585. 
With the 1951 mandate satisfied, the Commission is again free to decide 
the KOB problem as part of the Clear Channel Proceeding. In doing just 
that it will avoid rightful criticism to which it is otherwise justly subject 
that it is according preferential treatment to one applicant over another 


(in contravention of 1946 commitments and Ashbacker concepts) and that 


it is discriminating against one Class I-A licensee in favor of others by 
requiring it to place its facility (and its alone) "on the line" at this junc- 
ture. For each of these reasons the decision reached September 5, 
1958 should 
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be set aside, the proceedings in Dockets 6584 and 6585 should be ter- 
minated, and KOB's applications should either be returned to the pending 
file or be dismissed. 


CONCLUSIONS 


For reasons herein stated, ABC respectfully requests the Com- 
mission to reconsider its Decision of September 5, 1958, and to ter- 
minate its proceedings in Dockets 6584 and 6585, by dismissing KOB's 
applications or by returning them to the pending file to await final ac- 
tion in the Clear Channel Proceeding. If the Commission is unwilling 
to take this action, ABC asks in the alternative that the aforesaid de- 
cision be vacated, the record in Dockets 6584 and 6585 be reopened, 
and the issues be expanded (a) so that engine ering data (comparable to 
that heretofore received on 770 kc and 1030 kc) may be compiled on other 
clear channel frequencies, more particularly 660 kc, 880 kc, and 1180 
kc, and (b) so that nonengineering data (as outlined herein) may be ad- 
duced. If neither of these alternative prayers is granted in substantial 
part, and if the Commission on review of ABC's exceptions to the Initial 
Decision does not deny KOB's applications for 770 kc, ABC asks asa 
minimum that the decision be modified to make it clear that the conclu- 
sions there reached are "tentative" and that WABC's licensed rights on 
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770 ke will not be "modified" unless and until the procedures spelled 
out in 47 U.S.C. Sec. 316 have been fully complied with. 
Respectfully submitted, 
AMERICAN BROADCASTING-PARA- 
MOUNT THEATRES, INC. 


By Mortimer Weinbach 
Omar F. Elder, Jr. 


7 West 66th Street 

New York 23, New York 
/s/ James A. McKenna, Jr. 
/s/ Vernon L. Wilkinson 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


Its Attorneys 
October 6, 1958 


October 3, 1958 APPENDIX A 


* * * 


Engineering Statement in Support of Petition 
for Rehearing of the American Broadcasting- 
Paramount Theatres, Inc. 
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AFFIDAVIT 
CITY OF WASHINGTON ) 
DISTRICT OF COLUMBIA ) 


Frank G. Kear, having been duly sworn, deposes and says: 
1. That he is a qualified engineer engaged in consulting engineering 
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in the City of Washington, District of Columbia; that he has been granted 
registration to practice as a Professional Engineer in the District of 
Columbia; that he is a member of the firm of Kear and Kennedy, and that 
his qualifications are a matter of record with the Federal Communica- 


tions Commission. 


2. That he has been retained by the American Broadcasting-Para- 
mount Theatres, Inc., to study the broadcast allocation problem which 
would be involved in assigning a Class I clear channel operation to Al- 
buquerque, New Mexico and, as a result of this study, to prepare an 
engineering statement in support of the petition for rehearing of the 
American Broadcasting-Paramount Theatres, Inc. in FCC Docket Nos. 
6584 and 6585; this engineering statement being directed toward showing 
how frequencies other than 770 kc and 1030 kc could be assigned to Al- 
buquerque, New-Mexico by duplicating East Coast clear channel stations 
and by this alternative duplication to show how the service rendered to 
the far West and in particular to the Albuquerque, New Mexico area would 
be as good as and, in some cases, better than the service which would 


be rendered by the use of either 770 or 1030 kc in Albuquerque. 
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3. That he has completed the study and that he has prepared or 
caused to be prepared under his immediate supervision and direction 
the afore-mentioned engineering statement including a series of maps, 
Figures 1 through 4, which serve to illustrate this statement, and that 
this engineering statement and the maps included therewith form part of 
and are attached to this affidavit. 


4. That the statements and the information contained herein are 
true of his own knowledge except such statements as are on information 
and belief, and as to such statements, he believes them to be true. 

/s/ Frank G. Kear 


(Jurat dated October 3, 1958) 
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* * 


In the proceedings before the Federal Communications Commission 
in Dockets No. 6584 and No. 6585, a substantial amount of testimony 
has been introduced illustrating the effect upon the overall coverage 
picture of the United States and the Western states in particular of as- 
signing either the 770 kc channel or the 1030 kc channel to Albuquerque, 
New Mexico, duplicating the facility presently operating on the East 
Coast. The American Broadcasting-Paramount Theatres, Inc. has re- 
quested that a study be made to determine if other East Coast clear 
channels could be duplicated in Albuquerque and if such duplication would 
result in service to the Albuquerque area which was as good as or better 
than that which would be obtained if the frequency of 770 or of 1030 kc 


were chosen for such duplication. 


A review of the spectrum indicated three frequencies as being 
most likely to provide a satisfactory service. Thereupon, calculations 
were made and maps were drawn which would indicate the effect of such 
duplication and the gain or loss resulting therefrom. The frequencies 
selected for this analysis were 660 kc, 880 kc and 1180 kc. 
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660 KC 


The frequency of 660 kc is presently occupied by WRCA in New 
York City operating with a power of 50,000 watts, unlimited time, and 
employing a directional antenna day and night. There are no other full 
time stations on the channel in Continental United States; however, 
KFAR in Fairbanks, Alaska, operates under Special Service Authori- 
zation with 10 kw unlimited time, non-directional. There is a 50 kilo- 
watt operation in Mexico City which employs a directional antenna and, 
presumably, protects the American Border. The 5 kw unlimited time 


operation in Havana, Cuba, likewise employs a directional antenna and 
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presumably protects the American Border. 


There are no existing co-channel or adjacent channel stations which 


would prevent the assignment of 660 kc to Albuquerque, New Mexico. 


If the 660 kc channel is allocated to New Mexico, there are num- 
erous combinations of directional antennas which would afford various 
degrees of protection between the New York operation and the new allo- 
cation. For purposes of illustration, however, we have assumed that 
the two stations will afford each other mutual protection to their normally 
protected contour; that is to say, the 0.5 mv/m 50% of time skywave 
contour. This is the type of protection considered by the FCC in its 
Further Notice of Proposed Rule Making in Docket No. 6741. 


The map of Figure 1 shows the resultant nighttime secondary ser- 
vice which would obtain on the 660 kc channel if it were to be 
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duplicated in the manner contemplated. Also, indicated on this map 

is the distance to Fairbanks, Alaska, from the New Mexico operation. 
The limit to the Fairbanks, Alaska, operation from the New Mexico 
station would be 0.64 mv/m for 50 kw radiated toward Fairbanks which 


is a very low value for a Class II operation. 


It should be noted that this map of Figure 1 is equally applicable 
to the 770 kc channel or to the 880 kc channel in Albuquerque provided 
that, in each case, the duplicated stations would afford protection to the 
other station's 0.5 mv/m 50% of time secondary coverage contour. It 
is likewise very similar to the situation which would exist on 1180 kc 
since the distance to Rochester from Albuquerque is substantially the 
same as the distance to New York and they are in the same geographic 


area. 


In figure 2, we have shown the primary daytime and nighttime 


coverage of the proposed operation for both 660 kc and 770 kc. Reference 
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to the area figures given on the maps shows that somewhat better primary 
service is provided by the 660 kc operation compared to 770 kc. 
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880 KC 

The frequency of 880 kc is occupied by WCBS in New York City 
with a power of 50,000 watts, unlimited time, non-directional. Investiga- 
tion of the existing allocation shows that there would be no co-channel or 
adjacent channel problems involved in designating New Mexico as the state 
in which this channel should be duplicated. Likewise, there are no Mexi- 
can or Canadian operations which would be involved. If 880 kc were to be 
duplicated in New Mexico, the map of Figure 1 would show as before the 
nighttime service skywave which would be provided by such duplication. 
In Figure 3 is shown the daytime and nighttime primary coverage of the 
Albuquerque station operated on 880 kc as opposed to 770 kc. 
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1180 KC 


The 1180 kc channel is presently occupied by WHAM in Rochester, 
New York, with a power of 50,000 watts, unlimited time, non-directional. 
There are no co-channel or adjacent channel assignments which would 
interfere with the allocation of this channel to the State of New Mexico 
with the exception of a daytime operation on 1150 ke in Albuquerque. ‘# 
It could, therefore, be designated as a Class I channel in New Mexico if 
the 1150 kc daytime operation were to be moved to, for example, 770 kc. 

As in the previous cases, Figure 1 illustrates generally the nature 
of the coverage which would be obtained if 1180 kc was duplicated in New 
Mexico. The move of the East Coast station from New York City to 
Rochester would not materially affect the West Coast secondary cover- 
age picture. 

Figure 4 has been prepared to illustrate the primary coverage 
which would be obtained both day and night, were the station to operate 
on 1180 kc as compared with 770 ke. 
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[7646] FCC 59-878 
77284 


MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioners Hyde and Craven absent. 


1. The Commission has under consideration, (a) Decision of 
September 3, 1958 (25 FCC 683); (b) Petition for rehearing of American 
Broadcasting-Paramount Theaters, Inc., licensee of Station WAEC, 

New York, New York, (ABC), filed October 6, 1958; (c) Opposition by 
Westinghouse Broadcasting Company, Inc. (Westinghouse), filed Decem- 
ber 5, 1958; (d) Opposition of Albuquerque Broadcasting Company (KOB), 
filed December 5, 1958; and (e) Reply of ABC to (c), (d), and (e), supra, 
filed January 19, 1959. 


2. The history of this proceeding is set forth at length in the De- 
cision in this matter (par. 1(a) supra) at 25 FCC 684-691 and 25 FCC 
794-799, inclusive and will not be repeated. The ultimate action by the 
Commission coming to fruition in the Decision under consideration may 
be summarized as follows. Under the issues set forth at 25 FCC 
686-688, the Commission considered certain different modes of opera- 
tion open to KOB, and certain material ancillary thereto, e.g. popula- 
tions, areas, possible directional antennae, etc. Consideration was 
also given to the desirability of amendment of 47 CFR 3.25 to permit 
operation of KOB in the manner contemplated by the issues, and con- 
sideration was further given to a determination of which if any, of the 
potential operations of KOB under consideration would best meet the 


standard of Section 307(b) of the Communications Act. 


3. The ultimate conclusions of the Decision amounted to two: 
(a) That the mandate of Section 307(b) of the Act would be best served 
by permitting KOB to operate as specified in Finding 22 (25 FCC 696-7) 
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with reciprocal withdrawal of coverage by WABC; and (b) That 47 CFR 
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3.25 and 47 CFR 3.182 should be changed consonant with such con- 
templated method of operation. The changes in 47 CFR 3.25 and 47 
CFR 3.182 were published at 25 FCC 805, adopted the same day. KOB 
was by the ordering clause of instant decision (25 FCC 793), granted 
leave to amend its application for modification of construction permit to 


specify the mode of operation contemplated in (a), supra. 
4. ABC, petitioner herein, seeks relief in the alternative, viz: 


a. "To reconsider [instant] . . . Decision. . . and to 
terminate . . . [instant] proceedings . . . by dismissing KOB's appli- 
cations or by returning them to the pending file to await final action in 
the Clear Channel Proceeding.", OR 


b. "That... [instant] decision be vacated, the [ instant] 
record. . . be reopened, and the issues be expanded. . ." 


c. "If neither of these alternative prayers is granted... 
and if the Commission on review of ABC's exceptions to the Initial 
Decision does not deny KOB's applications for 770 kc, ABC asks as a 
minimum that the decision be modified to make it clear that the con- 
clusions there reached are ‘tentative’ and that WABC's licensed rights 
on 770 ke will not be ‘modified’ unless and until the procedures spelled 
out in 47 U.S.C. . . . 316 have been fully complied with." 


5. Petitioner in support of the relief sought under 4,a, supra, 
presents essentially four arguments which we shall analyze in the suc- 


ceeding paragraphs. 


6. ABC first argues (petition, page 23) that our action is improper 
because we are no longer under the pressure of a Court of Appeals order 
of 1956 which directed the Commission to take action to relieve the then- 
existing impingement of KOB upon WABC. Petitioner states that this 
order has been complied with and that existing pressure from the Court 


of Appeals order is not a valid reason for the Commission's taking ac- 


tion at this time in re KOB to the exclusion of resolving the matter in 
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the Clear Channel proceeding. Assuming that to be so (and we find it 
unnecessary to pass upon the validity of ABC's premise), ABC argues 
that consistency demands that the disposition of KOB be resolved in the 
Clear Channel proceeding rather than ad hoc. Petitioner's argument 
fails to convince the Commission. The argument, to inhibit the Com- 
mission's proceeding in this manner, must logically be that the Com- 
mission lacks power to so proceed, or (if it be conceded that it has the 
power to proceed) that it lacks power to proceed in this manner, or (if 
it be conceded that it has power to proceed in this manner) that it lacks a 
valid reason for proceeding. If the Commission had power to proceed 
and to proceed in the manner which it did while ". . . under compul- 
sion to find a further solution of the KOB problem in advance of a final 
decision in the Clear Channel proceeding. . . ."' (Petitioner's Brief, 


page 25), it still has such power despite removal of the so-called 
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"compulsion". Having such power beyond a peradventure of a doubt, 
for the Court of Appeals would scarcely have directed the exercise of 
a power we did not possess, there remains for question only whether 
there be a valid reason for exercising it at this time. We have re- 
peatedly stated that the public interest requires a reasonably speedy 
solution of the KOB problem and this appears to us to be reason enough 


for our present consideration of the matter. 


7. The further argument is made that the Commission's action 
is unfair to "Station KXA, Seattle, and Station KECA (now KABC Los 
Angeles) not to mention dozens of others who have not filed in reliance 
on the 1946 pronouncement. . . ."" The brief answer to this argument is, 
of course, that ABC by its own pleading has excluded itself from the 
class of those qualified to raise the objection. If the treatment were 
unfair to KXA, KECA, et al, Congress provided in the Act a means for 
the injured parties to seek redress. This argument will not be con- 


sidered further. 
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8. It is next argued that the present owners of KOB are attempting 
to exercise so-called "grandfather rights" (a term for which we find 
further definition unnecessary in this proceeding). This is not, of 
course, an argument directed to the merits of this proceeding at all and, 
as pointed out by ABC, the action of the Commission in approving KSTP, 
Inc.'s acquisition of KOB is already the subject of court appeal in Case 
No. 13937 in the Court of Appeals for the District of Columbia Circuit. 
As ABC has already taken full advantage of the Commission's processes 
in this facet of the matter, we will await the judgment of the Court of 
Appeals therein and will not reopen this aspect of the proceeding. 


9. Lastly, ABC pleads that since a speedy solution of the Clear 
Channel proceeding impends, there is no need for continuing this pro- 
ceeding. It is our opinion that this argument is speculative, and com- 
pletely immaterial. The fact that the Commission can accomplish an 
objective in another manner (more speedily, concurrently, or otherwise) 
is not an argument that the Commission lacks power, in the exercise of 
its discretion, to accomplish it this way, and, a fortiori, is no reason 
for abandonment of what we consider to be a fair, just and equitable 
solution of the problem, in favor of throwing the matter back into the 
general proceeding. Petitioner's requests to abandon this proceeding 


and to revert to the Clear Channel proceeding will be denied. 


10. We turn now to consideration of the alternative relief sought 


by ABC under paragraph 4, b, supra, viz. to consider additional fre- 


quencies and non-engineering matters ina reopened proceeding with 
appropriately expanded issues. Petitioner points out on page 2 of its 
petition what it deems to be four reasons heretofore advanced by the 
Commission as justifications for limiting the consideration of frequencies 
to 770 and 1030 kc namely, historical association of 770 ke and 1030 kc 
with KOB, that instant proceedings were only to find a temporary haven 
for KOB, that the Commission was under Court pressure to find an 
interim solution, and that the Clear Channel proceeding would ulti- 
mately determine a permanent assignment for KOB. Petitioner then 
proceeds to 
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demolish such reasons to his own satisfaction and goes on to a legal 

non sequitur, that, the reasons previously advanced having been elimin- 
ated, the Commission is forced to consider all frequencies. We do not 
agree. Petitioner does not fairly paraphrase our reasoning in our Memo- 
randum Opinion and Order of May 26, 1955 (20 FR 3864) and March 21, 
1956 (13 RR 861) wherein we have previously considered the requests 
for enlargement. In both instances we referred to the general public 
interest in a speedy solution of this problem and such interest continues 
whether under so-called "Court pressure" or not. The historical as- 
sociation of KOB and the instant frequencies has been affected by no 
development called to our attention. The question of permanent vs. 
temporary assignment is a semantic problem only (see the remark of the 
Court in 89 U.S. App. D.C. 298 at 306). If the Commission has the 
power to limit consideration to two frequencies, that power continues 
regardless of the existence or non-existence of pressing reasons. Per 
contra, if the Commission has not such power, then the existence or 
non-existence of the weightiest reasons conceivable cannot be material. 
The most that can be said for petitioner's argument is that the existence 
of weighty reasons might impel the Commission to exercise such power, 
whereas, absent such reasons, it might not incline to do so. As we have 
stated numerous times in the course of this proceeding, the public in- 
terest requires an expeditious solution to the "KOB problem." To en- 
gender another protracted series of hearings on such expanded issues 
would not be in the public interest, however much it might accord with 
the private benefit to ABC. It has been our goal throughout this pro- 
ceeding to solve the KOB problem for the maximum benefit to the public, 


time wise, area wise, service wise, and'in many other ways. As stated 


supra, that our efforts have been delayed and/or spurred on at times for 


various reasons has been immaterial to that basic premise. In view of 
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the manifest public benefits deriving from the solution at which we have 
arrived, and the manifest public disadvantages from more hearings on 


additional frequencies, the relief sought under paragraph 4, b, supra 


will be denied. 


11. Adverting to the request of ABC for consideration in reopened 
proceedings under expanded issues of non-engineering matters, we 
note that (ABC brief, pp. 17-19) ABC concedes that the Commission 
has repeatedly rejected requests to add the issues in question. ABC 
further concedes that it has no additional reasons for requesting this 
reconsideration other than’. . . a further hearing is required in any 
event. . . [for other reasons advanced]." Since, as indicated ‘supra, 
we are not persuaded to order further hearing on the other grounds, 


consideration of this request would be superfluous and it will be denied. 


12. Remaining for consideration is petitioner's request that we 
declare that the conclusions reached in the instant decision are "tenta- 
tive" and that WABC's licensed rights on 770 ke will not be modified 
unless and until the show cause procedures of 47 U.S.C. 316 have been 
complied with. This we decline to do. The conclusions set forth in 
the decision under review constitute our considered judgment. In the 
sense that any Commission decision or action may be modified when 
changed conditions and the public good require it, the instant decisionis 
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tentative. In the sense that the Commission at present contemplates 

no further evidentiary hearings on the decision reached herein, the 
decision is final. Insofar as the request for a declaration that 47 U.S.C. 
316 will be complied with, we can only state that at such time as the 
license of ABC is modified within the meaning of Section 316, ABC will 
be accorded all its rights under law. 


13. Broadcast Bureau brings to our attention one aspect of our 
Decision which we now consider. Bureau points out that if KOB begins 
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to operate as contemplated in Conclusion 56 (25 FCC 793) prior to the 
expiration of ABC's current WABC license, it may constitute a modi- 
fication of ABC's license within the meaning of the "KOA" case. 1/ 
Instant decision did not, of course, indicate any specific date for KOB's 


operation under the contemplated authorization. Nevertheless, to dis- 


pell any possible confusion, we have clarified the matter in an ordering 


clause, infra. 


ACCORDINGLY, ITIS ORDERED, This 2nd day of September, 
1959, that the petition of American Broadcasting-Paramount Theaters, 
Inc. for Rehearing IS in all respects DENIED; and 


IT IS FURTHER ORDERED, That nothing contained in our De- 
cision of September 3, 1958 (25 FCC 683), be construed to contemplate 
or authorize the operation of Station KOB in the manner specified in 
Finding 22 (25 FCC 696-7) thereof prior to June 1, 1960. 

FEDERAL COMMUNICATIONS 

COMMISSION 

/s/ Mary Jane Morris 
Secretary 


1/ FCC v. NBC, 319 U.S. 239, 87 L. Ed. 1374, 63S. Ct. 1035 
(1943). 


Released: September 8, 1959 
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IN THE 
UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


AMERICAN BROADCASTING- 
PARAMOUNT THEATRES, INC., 
Appellant, 


V. 


FEDERAL COMMUNICATIONS 
COMMISSION, 
Appellee, Case No. 15,399 


ALBUQUERQUE BROADCASTING 
COMPANY, (KOB), 
Intervenor 


WESTINGHOUSE BROADCASTING 
CO., INC., 
Intervenor 


AMERICAN BROADCASTING- 
PARAMOUNT THEATRES, INC., 
Petitioner, 


Vv. 


) 

) 

) 

} 

UNITED STATES OF AMERICA and ) 

FEDERAL COMMUNICATIONS ) 
COMMISSION, | *) Case No. 15,400 

Respondents, ) 

) 

) 

) 

) 

) 

) 

) 


ALBUQUERQUE BROADCASTING 


COMPANY, (KOB), 


Intervenor, 


WESTINGHOUSE BROADCASTING 
CO., INC., 
Intervenor. 


PREHEARING STIPULATION 
I, Counsel for all parties to the above-entitled cases, except 
counsel for Intervenor, Westinghouse Broadcasting Company, Inc. hereby 
stipulate that the following issue is presented by the appeal in Case No. 
15,399 and the petition for review in Case No. 15,400: 
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Whether the Commission's actions "breaking 
down" 770 ke, determining that the public interest 
would be served by requiring WABC to directional- 
ize and permitting KOB to operate unlimited time 
on 770 ke, taken by the Commission after it had 
reactivated the Clear Channel proceeding, were 
arbitrary, capricious, contrary to law or violative 
of the public interest. 


I, Counsel for Intervenor, Westinghouse Broadcasting Company, 


Inc., is of the opinion that the issue presented by these cases should be 
worded as follows: 
Did the Federal Communications Commission 
err in deciding that the "public interest, convenience 
and necessity" would be better served, and there 
would be a more "fair, efficient, and equitable dis- 
tribution of radio service," by operation of KOB on 
770 kilocycles than by operation of KOB on 1030 
kilocycles? 
II. Counsel for all parties do not concede the correctness of any 
factual or legal premises which may be implicit in the formulation of the 


above issues. 


IV. Counsel for all parties further agree that it would be 
appropriate, and respectfully request the Court, to consolidate Case 
No. 15,399 and Case No. 15,400 since the record, parties, and issues 
in both cases are the same and they concern the same Commission 
decisions. 


Vv. Counsel for all parties further stipulate and agree: 


A. Appellant-Petitioner will serve and file its brief 
on or before February 1, 1960; appellee-respondent and intervenors 
will serve and file their briefs on or before March 17, 1960; appellant- 
petitioner will serve and file its reply brief, if any, on or before March 
31, 1960; and the Joint Appendix will be filed on or before March 31 ; 
1960. 
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B. References may be made by the parties to such portions 
of the record in the instant cases as may have been printed in the Joint 


Appendix in American Broadcasting-Paramount Theatres, Inc. v. Federal 


Communications Commission, Case No. 13,937, now pending before this 
Court, and the Joint Appendix in the instant cases shall not include any- 


thing appearing in the Joint Appendix in Case No. 13,937. 


C. References to the record appearing in the various briefs 
of the parties may be to the page numbers of the original record certified 
to the Court in the instant cases. In the printing of the Joint Appendix 
there will be set forth, in addition to the consecutive numbering of the 
pages of the Joint Appendix, the original record page numbers in bold 
type and indented in a manner which will render it convenient for the 


Court to locate the pages referred to in the briefs. 


VI. Finally, counsel for appellee, respondent and intervenors 
respectfully request that oral argument on the subject cases be held 
during April, 1960, if such will be convenient for the Court. 


Respectfully submitted, . 


/s/ Vernon L. Wilkinson 
Attorney for Appellant-Petitioner, 
American Broadcasting-Paramount 
Theatres, Inc. 


/s/ Richard A. Solomon 
Attorney for United States 
of America 


/s/ Ruth V. Reel 
Attorney for Federal 
Communications Commission 


/s/ Robert L. Heald 
Attorney for Intervenor 
Albuquerque Broadcasting 
Co., Inc. (KOB) 


/s/ George B. Turner 
Attorney for Intervenor 
Westinghouse Broadcasting 
Co., Inc. 
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Before: Washington, Circuit Judge, in Chambers 
PREHEARING ORDER 

Counsel for the parties in the above-entitled cases having submitted 
their stipulation dated December 2, 1959, and the stipulation of the parties 
having been considered, the stipulation is hereby approved, and it is 

ORDERED that the parties proceed according to the stipulation 
dated December 2, 1959, and that the said stipulation and this order 
shall be printed in the joint appendix, and it is 

FURTHER ORDERED that the above-entitled cases be consolidated 
for all purposes, and that the said cases be set for hearing on a date in 
April 1960 as the business of the court will permit. 


Dated: December 3, 1959. 


